RULE 105
DEPOSITIONS UPON ORAL EXAMINATION

(a) When deposition may be taken. After the service of

summons or the appearance of the defendant in any action, or in

a special proceeding at any time after a question of fact has
arisen, any party may take the testimony of any person, includ-
ing the party, by deposition or oral examination. Leave of
court, with or without notice, must be obtained only if the
plaintiff seeks to take a deposition prior to the expiration

of the period of time specified in Rule ____ (service of process)
to appear and answer after service of summons and complaint on
any defendant, except that leave is not required (1) if a defend-
ant has served a notice of taking deposition or otherwise sought
discovery, or (2) a special notice is given as provided in sub-
section (c)(2) of this rule. The attendance of a witnesé may

be compelled by subpoena as provided in Rule ___ . The deposi-
tion of a person confined in prison may be taken only by leave

of court as provided in section (b) of this rule.

COMMENT :

This section is a combination of ORS 45.151 and Federal
Rule 30(a). At the time ORS 45.151 was enacted, the procedure
for oral depositions in the federal rules was split between
Rules 26 and 30. Rule 30(a) contained a provision that was
adopted for the Oregon statute. Rule 26(a) provided that leave

of court was required when a plaintiff served a notice of

deposition within 20 days after commencement of the action. The

20-day limit was not included in the Oregon statute and thus a
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plaintiff in Oregon could notice and take a deposition immediately
upon service.

In 1970 the leave of dourt provision in the federal rules
was changed. All procedure relating to oral depositions was
shifted to Rule 30, and plaintiff was prohibited from taking

a deposition within 30 days of service of summons. The underly-

ing reason for the time limit is to protect a defendant by giving
the defendant time to secure counsel before any deposition is
taken.

The specific sources of the rule suggested are as follows:

(1) The first clause of the first sentence comes from
ORS 45.151. Federal Rule 30 says, "after commencement of the
action'". Since an action is not commenced in Oregon until
service of summons, the net result is the same.

(2) The reference to special proceedings comes from ORS
45.151 and does not exist in the federal rule. There are special
proceedings referred to in the Oregon statutes, and this varia-
tion may be necessary.

(3) The language referring to leave of court is from the
federal rule except the federal rule says, '"30 days after serv-
ice of the summons and complaint on any defendant". Under the
Oregon process statutes, some defendants might have up to six
weeks to answer, and the rule is modified to provide protection
for the full period of time.

The balance of the rule is identical to Federal Rule 30(a),

except the reference to subsection (b) for prison inmates.
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(®) b U480~ Order for deposition or pro-
duction of prisoner. (1) If the witness is a
prisoner confined in a prison within this state,
an order for his exarnination in the prison
upon deposition, or for his temporary removal
and produ?.xg:x befm-:a?1 court or officer for the
purpose of being o examined, ma
made as follows: Y y be
(a) By the court or judge in which the
action,.##% or proceeding is pending, unless it
is a court of a justice of the peace.
(b) By any judge of a court of record when
the action,-388 or proceeding is pending in a
 justice’s court, or when the witness’ deposi-
tion, affidavit or oral examination is required
before a judge or other person out of court.

(2) The order shall only be made upon the
affidavit of the party desiring it, or someone
cn his behalf, showing the nature of the
action-#s#® or proceeding, the testimony
expected from the witness and its materiality.

(3) If the witness is imprisoned in the
county where the action s or proceeding is
?endn}g,l and for ?f cﬁeuse other than s sentence

or a felony, or i is a party plaintiff or
defendant, his production may be required; in
~~a]l other cases, his examination shall be taken

oy deposition.

COMMENT : |
This is ORS 44.230. The provisions of the Oregon statute

are very specific as to the proper court, etc. There are some

intentional policy decisions involved in that statute relating

to prison administration, and it was therefore retained.

The rule relates to trial procedure as well as discovery
but seems to fit here better than in the trial procedure area.
In ORS 44.240 the statutes also contain detailed provisions

relating to the duties of the warden, sheriff, expense awards,

etc. This arguably could be included in the rule but seems to

relate only tenuously to procedure and practice and should be

left as a statute.
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(c)

COMMENT :

k% k%

%E¥ Notice of Examination: General Requirements;
Special Notice; Non-Ster®g aphic Recording; Production
of Documents and Things; Deposition of Organization.

(1) A party desiring to take the deposition of any
person upon oral examination shall give reasonable
notice in writing to every other party to the action.
The notice shall state the time and place for taking the
deposition and the name and address of each person to
be examined, if known, and, if the name is not known,
a general description sufficient to identify him or the
particular class or group to which he belongs. If a
subpoena duces tecum is to be served on the person to
be examined, the designation of the materials to be
produced as set forth in the subpoena shall be attached
to or included in the notice. 4 notice may provide for
the taking of testimony by telephone. If necessary,
however, to assure a full right of examination of any
deponent, the court in which the action is pending may,
on motion of any party, require that the deposition
be taken in the presence of the deponent.

/

The first two sentences of the rule are identical to existing

ORS 45.161. The third isentence is new and was added to the

federal rules in 1970 and would improve notice when the deposi-

tion is being used to secure documents from a non-party.
last sentence does not appear in the federal rule but is

suggested by the ABA Committee.

‘taking of testimony b

| This subsection would be amended to provide for the
y telephone without court order.

The Committee intends, by the use of the word
“telephone,” to embrace any other recognized form of
telecommunication between distant points. The com-
ments relating to changes in Rule 30(b)(4) “apply
equally to this proposed Rule change.

The Committee is aware, however, that in appro-

- priate cases, physical confrontation may be necessary

for proper examination to protect against coaching, or
to permit the exchange and reading of documents. The
recipient of a notice calling for a deposition by
telephone may apply to the court for an order requiring
the noticing party to appear in the presence of the
deponent for the taking of the deposition.

35
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(O ' (2) Leavg Qf cgurt is not required for the taking of a deposi-
tion by plaintiff if the notice (A) states that the persen to be
examined is about to go out of the district where the action is
pending and more than 100 miles from the place of trial, or is
about to go out of the United States, or is bound on a voyage to
sea, and will be unavailable for examination unless his deposition
is taken before expiration of the 30-day period, and (B) sets
forth facts to support the statement. The plaintiff’s attorney
shall sign the notice, and his signature constitutes a certifica-
tion by him that to the best of his knowledge, information, and
belief the statement and supporting facts are true. The=sene—

tions-provided-by-Rule-11-areapplicable tothecertificatian. -

If a party shows that when he was served with notice under
this subdivision (€) (2) he was unable through the exercise of
diligence to obtain counsel to represent him at the taking of the _

COMMENT : deposition, the deposition may not be used against him.

This comes from the federal rule. It was addedfin 1970 to
provide for an emergency situation when the 30-day leave of
court provision was added. The last sentence of the first
paragraph of the federal rule reads, '"the sanctions provided by
Rule 11 are applicable to the certification.'" This was deleted
as our equivalent of Rule 11 does not mention any sanction other

than striking a pleading.

S * % * *

(c¢) (3) The court may for cause shown enlarge or shorten the
time for taking the deposition.

(¢) (4) The notice of deposition required under (1) of this
subsection (b) may provide that the testimony be recorded by
other than stenographic means in which eﬁent the notice shall
designate the manner of recording and preserving the deposition.
A court may require that the deposition be taken by stenographia
means if necessary to assure that the recording be accurate.
COMMENT :

This is the ABA proposal to modify the rule to provide more
flexibility and use of non-stenographic depositions. The Com-

mittee comments are as follows:
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This proposal would reverse the presumption in the
present Rule against non-stenographic recording and
permit the party noticing a deposition to provide for it
without court order. Existing Rule 30(b)(4) requires
court intervention. The Committee rejects that require-
ment and the supporting result in Colonial Times, Inc.
v. Gasch, 509 F.2d 517 (D.C. Cir. 1975) which involved
the court in the needless minutiac of determining the
number of electronic recorders to be employed to
produce an adequate record.

Electronic recording is now reliably developed. A
blanket requirement for live stenography will entail
unnecessary expense in some cases.* Moreover, in many
instances, the parties simply wish to know what a
particular witness will say; they have no need for a
transcript for trial. Accordingly, an automatic rule that
requires transcription, or compels the parties to apply
to court to lift that requirement, should be changed.

Under the proposed Rule, a party or’ witness
aggrieved by the taking of a non-stenographic deposi-
tion can simply arrange for transcription at his own
expense. In addition, an application may be made by a
party to the court in which the action is pending or by
a witness to that court or to the court in which the
deposition .js to be taken to compel stenography if
there is a basis to believe that accuracy requires it.

* k% % *
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CA) (5) The notice to a party deponentﬁ){y be accompanied by
a request made in compliance with Rede=84 for the production
of documents and tangible things at the taking of the deposition.

/T%Z e 109 é The procedure of shall apply to the request.

( Q},\ (6) A party may in his notice and in a subpoena name as the
— : "7 T - . deponent a public or private corporation or a partnership or
-, association or governmental agency and describe with reasonable
particularity the matters on which examination is Trequested.
- In that event, the organization so named shall designate one or
more officers, directors or managing agents, or other persons
who consent to testify on its behalf, and may set forth, for each
person designated, the matters on which he will testify. A
subpoena shall advise a-non-party organization of its duty to
make such a designation. The persons so designated shall testify
as tql matters known or reasonably available to the organization.
This subdivision (b) (6) does not preclude taking a deposition

by any other procedure authorized in these rules.

- COMMENT :
Both ofrthese subsections were added to the federal rules
in 1970. The Council has already approved incorporation of

subsection (6).

¥ ¥ » *
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(d) Examination and Cross-examination; Record of Examina-

tion; Oath; Objections. Examination and cross-examination of
witnesses may pfoceed as permitted atnthe trial. The testimony

of the witness shall be recorded either stenographically or as
provided in subsection (c)(4) of this Rule. If requested by

one of the parties, the testimony shall be transcribed upon the
payment of the reasonable charges therefor. All objections made
at the time of the examination to the qualifications of the person
taking the deposition, or to the manner of taking it, or to the
evidence presented, or to the conduct of any party, and any other
objection to the proceedings, shall be noted upon the transcrip-
tion or recording. Evidence objected to shall be taken subject

to the objections. In lieu of participating in the oral examina-
tion, parties may serve written questions on the party taking the
deposition who shall propound them to the witness and see that the
answers thereto are recorded verbatim.

COMMENT :

| This section covers the material in the first two sentences
of ORS 45.171. It is the federal rule, as modified by the ABA
Committee, to fit non-stenographic recording and as modified to
fit state practice. Aside from the non-stenographic recording

changes, the main other difference is that the rule does not

automatically contemplate-transcription of depositiomns but only
provides for transcription of any deposition upon request of the
parties.
The rule makes no reference to the requirement of the admin-
istration of oath, but that is covered under Rule 103(a).
% W * ¢
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(e)

COMMENT :

BT Motion to terminate or limit
examination. At any time during the taking
- of deposition, on motion of any party or of the
deponent and upon a showing that the exami-
nation is being conducted or hindered in bad
_-aith or in such manner as unreasonably to

annoy, embarrass or oppress the deponent or

any party, the court in which the action, st
or proceeding is pending, or the court in the

county where the deposition is being taken
shall rule on any question presented by the
motion and may order the officer conducting
the examination to cease forthwith from
taking the deposition, or may limit the scope

‘and manner of the taking of the deposition as.
provided in Wﬂfmﬁr_@e

terminates the examination, it shall be re-
sumed thereafter only upon the order of the
court in which the actionz&8for proceeding is
pending. Upon demand of the objecting party
or deponent, the taking of the deposition shall

- be rugpended for the time necessary to make a

motion for an order.  The provisions

- of Rule I12(a)(4) apply to the

award of expenses incurréd in’

_.relation to._the motion.

Aola ra1 (.

This is existing ORS 41.185 which is identical to Federal

Rule 30(d).

The statute contains a provision specifically

covering expense awards which was changed to refer to the

general sanctions rule in conformance to the federal rule.

X % K KK

(f) Submission to Witness; Changes; Signing. When the

A0

testimony is taken by stenographic means, or is recorded by other



than stenographie means as provided in subsection (c¢) (4) of

this Rule, and if any party requests that the transcription or
recording thereof be filed with the court, such transcription or
recording shall be submitted to the witness for examination,
unless such éxamination is waived by the witness and by the
parties. Any changes in form or substance which the witness
desires ﬁo make shall be entered upon the transcription or stated
in a writing to accompany the recording, together with a state-
ment of the reasons given by the witness for making them. Notice
of such changes and reasons shall promptly be served upon all
parties by the party taking the deposition. The transcription or
recording shall then be affirmed in writing as correct by the
witness, unless the parties by stipulation waive the affirmation.

If the transcription or recording is not affirmed as correct by

the witness within 30 days of its submission to him, the reasons
for the refusal shall be stated under/on,the transcription or in

‘a writing to accompany the recording by the party requesting the

filing of the transcription or recording.
COMMENT :

This would replace the last sentence of existing ORS 45.171.
The draft basically is that of the ABA Committee modification to
Federal Rule 30(e) and incorporates changes related to non-
stenographic depositions.

The ABA draft, however, was modified slightly. The ABA
draft says examination by the witness would take place only when

a deposition '"is to be used at any proceeding in the action."

It also says the reason for refusal to affirm should be submitted.

by the '"party desiring to use the deposition."” The ABA revisions



do not contemplate that any discovery papers, including deposi-
tions, will be filed with the court and suggest modification of
Federal Rule 5 to this effect. At this point, a decision to
that effect has not been made by the Council, and the draft of
these rules contemplates filings, at least if requested by one
of the parties. This option should be available to the parties
if there is some desire to assure adequate preservation of the
deposition. On the other hand, the'rule would allow filing of
either atranscript or the actual recording for a non-stenographic
deposition, and this might be burdensome to the court. The ABA
draft says the reasons for refusal to sign must be stated '"under

penalty of perjury'". This seems too strong and unnecessary.

The federal rule has a last sentence as follows:

"The transcription or recording may then be used
as fully as though affirmed in writing by the
witness, unless on a motion to suppress under
Rule 32(d) (4) the court holds that the reasons
given for the refusal to affirm require rejec-
tion of the deposition in whole or in part."

This was not included as it appears to be an evidentiary rule.
H K X %

(ﬂ) (1) Certification and filing; Exhibits; Copies; Notice
of Filing. When 4 c[éposz'tz'on s stenographically taken,
the svenographic reporter shalt certify, under penalty of
perjury, an the transcript that the witness was sworn in
his presence and that the transcript is a true record of
the testimony/given by the witness. When a deposition
15 recorded by other thap. stenographic means as
provided in subsection 3-9?#)%‘(4) of this Rule, and
thereafter transcribed, the person transcribing it shall
certify, under penalty of perjury, on the transcript that
he heard the witness sworn on the recording and that

the transcript is a correct writing of the recording. -
When a recording or a non-stenographic deposi-

tion is filed with the court, the party taking
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the deposition shall certify that such

is a true, complete and accurate record-
ing of the deposition of the witness and
the recording has not been altered. A

deposition so- certified shall be considered prima facie
evidence of the testimony of the witness.

(g) (2) 1If requested by any party, the transcript or the record-
ing of the deposition shall be filed with the court where the
action is pending. When a deposition is stenographically taken,
the stenographic reporter or, in the case of a deposition taken
pursuant to subsection (c)(4) of this rule, the party taking the -
deposition shall enclose it in a sealed envelope, directed to
the clerk of the court or the justice of the peace before whom
the action or proceeding is pending, or such other person as may
by writing be agreed upon, and deliver or forward it accordingly,
by mail or other usual channel of conveyance.

(g) (3) Documents and things produced for inspection during
the examination of the witness, shall, upon the request of a
party, be marked for identification and annexed to and returned
with the deposition, and may be inspected and copied by any
party. Whenever the person producing materials desires to
retain the originals, he may'substitute copies of the o6riginals,
or afford each party an opportunity to make copies thereof. 1In
the event the original materials are retained by the person pro-
ducing them, they shall be marked for identification and the
person producing them shall afford each party the subsequent
opportunity to compare any copy with the original. He shall
also be required to retain the original materials for subsequent
use in any proceeding in the same action. Any partj may move
for an order that the original be annexed to and returned with
the deposition to the court, pending final disposition of the

case.
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(g) (4) Upon payment of reasonable charges therefor, the

stenographic reporter, or in the case of a deposition taken
pursuant to subsection (c)(4) of this rule, the party taking
the deposition shall furniéh a copy of the deposition to any
party or to the deponent.
(3)(5) The party requesting filing of the depositionb

shall give prompt notice of its filing to all other parties.
COMMENT . -

This replaces ORS 45.230 and 45.240. It generally is the
ABA modification of Federal Rule 30(f). Subsection (1) was
modified by addition of the next to the last sentence. Since the
ABA does not contemplate filing the deposition, no provision was
included for certification of the recording itself. Presumably,
this would be done by authentication at trial. These rules pro-
vide for filing, including filing of the recording, and the pro-
vision was added to guarantee that an accurate recording is filed.

Subsection (2) was added to provide for filing as discussed
above. The filing, however, is not automatic but only required if
requested by a party and would be done by the court reporter or in
the case of a non-stenographic deposition, by the party taking the
deposition. 1In the case of a non-stenographic deposition, either
the recording or a transcript (or both) would be filed, depending
upon the fequest. Subsection (5) differs from the federal rule in
requiring the party requesting filing rather than the party taking
the deposition, to give notice of filing. The Council might con-
sider the desirability of even having such a notice. A number of

states have abandoned this requirement.

o o
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COMMENT :

This is ORS 45.200.
Rule 30(g).

(h)

(h)

. Payment of expenses upon
failure to appear. (1) If the party giving the
notice of the taking of the deposition fails to
attend and proceed therewith and another
party attends in person or by attomey pur-
suant to the notice, the court in which the
action, -guit>ny proceeding is pending may
order the party giving the notice to pay to
such other party the amount of the reasonable
expenses incurred by him and his attorney in
so attending, including reasonable attorney’s
fees.

(2) If the party giving the notice of the
taking of a deposition of a witness fails to
serve a subpena upon him and the witness
because of such failure does not attend, and if
another party attends in person or by attorney
because he expects the deposition of that
witness to be taken, the court may order the
party giving the notice to pay to such other
party the amount of the reasonable expenses

" incurred by him and his attorney in so attend-
ing, including reasonable attorney’s fees.

#3

It is almost identical to Federal
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RULE 105~

DEPOSITIONS UPON ORAL EXAMINATION

A, When deposition may be taken. After the service of summons or the

appearance of the defendant in any action, or in a special proceeding at any

time after a question of fact has arisen, any party may take the testimony of any
person, including the party, by deposition or ;oral examination. Leave of court,
with or without notice, must be obtained only if the plaintiff seeks to take a.

- :
' deposition prior to the expiration of the period of time specified in Rule 7

&S@ee’uf/pro/e@@ to appear and answer after service of summons on any defendant,
except that leave is not required (1) if a defendant has served a notice of taking
deposition or otherwise sought discovery, or (2) a special notice is given as
provided in subsection C.(2) of this Rule. The attendance of a witness may be
compelled by subpoena as provided in Rule g_&

B. Orxder for deposition or production of prisoner. The deposition of a

person confined in a prison or jail may only be taken by leave of court. The
deposition shall be taken on such terms as the court prescribes, and the court
may order that the deposition be taken at the place of confinement or, when the
prisoner is confined in this state, may order temporary removal and production
of the prisoner for purposes of the deposition.

C. Notice of examination.

(1) General requirements. A party desiring to take the deposition of any

person upon oral examination shall give reasonable notice in writing to every

other party to the action. The notice shall state the time and place for taking
the deposition and the name and address o- each person to be examined, if known,
and, if the name is not known, a general description sufficient to identify him

or the particular class or group to which he belongs. If a subpoena duces tecum
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is to be served on the person to be examined, the designation of the materials
to be produced as set forth in the subpoena shall be attached to or included in
the notice.

(2) Special notice. Leave of court is not required for the taking of a

deposition by plaintiff if the notice (a) states that the person to be examined
is about to go out of the state, or is bound o a wyage to sea, and will be
unavailable for examination unless his deposition is taken bef_ofe the expiration
of the period of time specified in Rule M to appear and
answer after service of sumons on any defendant, and (b) sets forth facts to
support the statement., The plaintiff's attorney shall sigh the nqtice, and his
signature constitutes a certification by him that to the best of his knowledge,
information, and belief the statement and supporting facts are true.

If a party shows that when he was served with notice wmder this subsection
and he was unable through the exercise of diligence to obtain coﬁnsel to represent
him at the taking of the deposition, the deposition may not be used against him, -

(3) Shorter or longer time. The court may for cause shown ealarge'or

shorten the time for taking the deposition.

(4) Non-stenographic recording. The notice of deposition required wnder

subsection (1) of this section may provide that the testinony be recorded by other
than stenographic means, in which event the notice shall designate’the mammer of
recording and preserving the deposition. A court may require that the deposition
be taken by stenographic'means if necessary to assure that the recording be

accurate,

- 0} |

\@ ‘ 5) Production of documents and things. The notice to ? party deponent
may be accompanied by a request made in compliance with Rule 109 for the production
of documents and tangible things at the taking of the deposition. The procedure

; of Rule ;%é shall apply to the request.
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(6) Deposition of organization. A party may in his notice and in a |

subpoena name as the deponent a public or private corporatiori_ or a partnership
or association or govermnmental agency and describe w1th reasonable particularity
the matters on which exarrunatlon is requested. In that event, ﬁhe organizatioh
so named shall designate one or more officers,. directors or managing agents, or
other persons who consent to testify on its behalf, and shall set forth, for each
person designated, the matters on which he will testify. A subperna' shall advise
a non-party organization of its duty to mske such a designation. The persons so
designated shall testify as to matters known or reasonably available to the |
organization. This section does not preclude taking a deposition by. any other
procedufe authorized in these rules.

(7) Deposition by telephone. The court may upon motion order that testimony

at a deposition be taken by telephone, in which event the order shall designate
the conditions of taking testimony, the mamner of recording the deposition and

may include other provisions to assure that ‘the recorded testimony will be accurate
and trustworthy. o

D. Examnation and cross-examination; record of exgmination; oath;

objections., Examination and cross-examination of witnesses may proceed as permitted
at the trial. The person described in Rule 563 shall put the witness on oath.

The testimony of the witness shall be recorded either stenographically or as
provided in subsection C.(4) of this Rule. If testimony ié recorded pursuant to
subsection C. (4) of this 'Rule, the}gity taking the deposition shall retain the
original recording without alteration, unless the recording is filed with tne

court pursuant to subsection G.(2) of this Rule, wuntil the final disposition of =~
the action or proceeding. If requested by ane of the parties, the testimony shall

~ be transcribed upon the payment of the reasonable charges therefor. All 'objections

15



made at the time of the examination to the qualifications of the person takmg
the deposition, or to the mamer of taking it, or to the “ev.‘Ldence‘presented, or
to the conduct of any party, and any other objection to ﬂle proceedings,  shall be
noted upon the transcription or recording. Evidence objected to shall be taken
subject to the objections. In lieu of participating in the oral examination,

parties may serve written questions on the party taking the depdsition who shéll

propound them to the witness and see that the answers thereto are recorded
verbatim,

E. Motion to terminate or limit examination. At any time during the

taking of deposition, on motion of any party or of the deponent and upon a showing
that the examination is being conducted or hindered in bad faith or in such mammer
as unreasonsbly to amoy, embarrass or oppress - the deponenﬁ or any party, the
court in which the action or proceeding is pending or the court in the county
where the deposition is being taken shall rule on any question presented by the
motion and may brder the officer conducting the examination to cease forthwith
from taking the deposition, or Iﬁay limit the scope and mamner of the taking of
the deposition as provided in Rule J:GT C. If the order terminates the exérrﬁnation,
it shall be resumed thereafter only upon the order of the court in which the action
| or proceeding is pending. Upon demand of the objecting party or deponent, the
taking of the deposition shall be suspended for the time necessary to make a motion
for an order. The provisions of Rule ﬁ, A.(4) apply to the award of expenses
incurred in relation to the motion.

,Y'{ F. Submission to witness; changes; signing. When the testimony is taken

by stenographic means, or is recorded by other than stenographic means as provided
in subsection C.(4) of this Rule, and if the transcription or recording is to be
, used at any proceeding in the action or if any party requests that the transcrip-

tion or recording thereof be filed with the court, such transcription or recording

14



shall be submitted to the witness for examination, unless such 'examinatiqn 1s
waived by the witness and by the parties. Any changes in form or substance

witich the witness desires to make shall be entered upon the transcription or.
stated in a writing to accompany the recording by the party taki_ng the deposition,
toget:.'ner with a statement of the reasons giveh by the witness er making them.
Notice of such changes and reasons shall promptly be served upori, all parties by
the party taking the deposition. -The witness shall then state in writing that -
the transcription or recording is correct subjeét to the changes, if ény, made

by the witness, unless the parties waive the statement or the witness is physically
unable to make such statement or camnot be found. If the statement is not made
by the witness within 30 days, or within a lesser time upon court order, after
the deposition is submitted to the witness, the party takirig the deposition shall
state on the transcription or in a writing to accompany the recdrding the fact

of waiver, or the piysical incapacity or absence of the witness, or fact of
refusal of the witness to make the statement, together with the reasons, if any,
given therefor; and the deposition may then bbe used as fully as though the
statement had been made unless, on a notion to suppress under Rule %lfD. , the
court finds that the reasons given for the refusal to mmke the statement require

rejection of the deposition in whole or in part.

/
\q? G. Certification, filing and exhibits.

(1) Certification. Waen a deposition is stenographically taken, the

stenographic reporter shall certify, under penalty of perjury, on | the transcript
that the witness was sworn in the reporter's presence and that the transcript is
a true record of the testimony given by the witness. When a deposition is recorded
by other than stenographic means as provided in subsection C.(4) of this Rule, and
thereafter transcribed, the person transcribing it shall certify, under penalty

of perjury, on the transcript that he heard the witness sworn on the recording and
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that the transcript is a correct writing of the recording. When abrecordi‘ng or
a non-stenographic depoéition or a tfanScriptiOn of such recqr_ding or non-
stenographic deposition is to be used at any proceeding 1n the action or is filed
with the court, the party taking the deposition, or such party's attorney, shall

certify under penalty of perjury that the recording, either filed or furnished

to the person making the transcription, is a true, complete and accurate recording

of the deposition of the witness and that the recording has not been altered.

(2) Filing. If requested by any party, the transcript or the recording
of the deposition shall be filed with the court where the action is pending. -
Wnen a deposiﬁion is stenographically taken, the stenographic reporter .or, in thg
case of a deposition taken pursuant to subsection C.(4) of this Rule, the party
taking the deposition, shall enclose it in a sealed envelope, directed to the clerk
of the court or the justice of the peace before whom the action or proceeding is
pending or sucﬁ other person as may by writing be agreed upon, and deliver or
forward it accordingly by mail or other usual chamel of conveyancé.

D?( (3) Exhibits. Documents and things produced for inspection during the
examination of the witness shall, upon the request of a party, be marked for
identification and amexed to and returned with the deposition, and may be
inspected and copied by any party. Whenever the person producing materials desires
to retain the originals, he may substitute copies of the originals, or afford
each party an opportunity to make copies thefeof. In the event the original
materials are retained by the person producing them, they shall be marked for
identification and the person produci_ng- them shall afford each party the subsequent
opportunity to compare any copy with the original. He shall alsp be required to
retain the original materials for subsequent use in any proceeding in the same
action. Any pa;rty\may move for an order that the original be amexed to and

returned with the deposition to the court, pending final disposition of the. case.
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(4) Copies. Upon payment of reasonable charges 'thgre.fo.r,.. the Sf.ellogfaphic
reporter, or in the case of a deposition taken pursuant to subsection C.(4) of this -
Rule, the party teking the deposition shall furnish a copy of the deposition to any
party or to the deponent. ! |

H. Payment of expenses upon failure to appear. (1) If the party giving
" the notice of the taking of the deposition fails to attend and pfoceed therewith
and another party attends in person or by attomey pursuant to the notice, the '
court in which the action or proceeding is pending may order the party giving tie
notice to pay to such other party the amount of the reasQnabie expenses incurred
- by him and his attomey in so attending, including reasonable attor.}'ney's‘ fees.

(2) 1If the party giving the notiée of the taking of a gposition of a
witness fails to serve a subpoena upon him and the witnmess \'be%ause of such failure
does not attend, and if another party attends in persoh or by aﬁtorney because he
expects the deposition of that witness to be taken, the court Héy order the party
giving the ﬁotice to pay to such other party the amount of the reasonable expenses
incurred by him and his attomey in so attending, including reasonable attorney's.

fees,
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. coMMENT :
{Z}b k L Eﬁ!FXXXﬁKXXKK'i/is rule is based upon Federal Gule 30 modified
¥i1, ,df by existing ORS sections(which were based upon the prel370 federal
rule language) and the proposed changes to accomodate non-stenographic
depositions of the ABA Spe¥cialCommittee Report (see omment ro Rule 38).
Section A incorporates the 1970 amendments XEXHKIHEXEKEXKXMEXEX to
v' NMthe Federal Rules relating to Time of taking deposition and special
\,.A,,S /‘U“'ﬁu’" notice.
?L AV'}”iiﬁf“’ Section B covers that portion of ORS 44.230 relating to taklng
depositions of prison inmates. It requires a court order for such a
deposition That portlon of ORS 44.230 relating to testimony at trial
overed under rule 55 selating to subpoenas.
ab§ectiond 3§, HEXXEXX @hange§ the language of ORS 45.161 ¢)
to conform to the 1970 amendments to the Federal Rules.Subsection B

3freverses the existing requirement for a speciet court order to a Eised
take a non-stenographic dep051t10n.amdhallaus—a—pax&y—to-spec1fy Spat ene ;
suweh—a—depesition—in—the notiece.Mixwikhxzsx REXXXEKX Subfection OECEEZ ABA
B (7) is new. The ABA Spegcial Committee report recommended tha Sherial Commiiis
a party be allowed to simply noti”ce a deposition by telephone. rz—gzziz;i?—_
This rule requires a court order for such a deposition. e
Sections 39 D, 4, F and G are generally the modified
orm of the corresponding federal rule sections recommended by the
&, Use of non=~stenographic depositions
Débwy- ions relating to the manner of taklng, signing / LL
" A certifying and filind deposition th u‘l
p(’/”,O\w filingﬁg—ﬁ—depestloms with- do = aJMLM
04 filingpin EERKXEHXIIXRXX Subsectlon G (2) gyou re-uest Q party @ 'TL¢
A ’/\)B For non-stenographic depositions the rule contemplate At recordlng fe 2
o% will be preserved by the party taking the deposition unless-ZREEKX - oy

the EXXEXRAXXXBXXIAXXAXWXKKXK recording is filed with the court.
'féstimony would only be transcribed if requested by a party. If

the recording or a transcription thereof is to be filed or used in

the proceeding it must be submitted to the witness for examination

and a procedure for preserving changes by a witness and the reasons for
such changes is provided, and the witness then signs a written

statement affirming the correctness of the transcription or recording
subject to any changes made. If a witness refuses¥X to make such a
statement withinjthe time allowed the deposition may be used as fully

as though signed,unless suppressed by the court. For a non stenographic
deposition, the party taking the deposition certifies to the authenticity
of the recording and if transcribed tk# person making the transcription «(?®
certifys that the KXEKEXXXKXBKXZX oath was administrered on the record
and to the éﬁ%é%%%%%es oF the transcription. Other than changes related
to non-stenographic transcrlptlop)the procedures describe d in these

sections are not HXXXKXK notably different from existing oregon bractice:
Zcept for the addition of the last sentence Section 39 E is the sam

as ORS 41.185 /"fi’?/
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v
" take the testimony of any person, including the party, by deposition o=

RULE 39
DEPOSTTIONS UPON ORAL EXAMINATION

o e N
‘.ﬁA. When deposition may be taken. After the service of summons
50

3
or the appearance of the defendant in any action, or in a special pro-

ceeding at any time after a question of fact has arisen, any party may

oral examination. Leave of court, with or without notice, nust be ob-
tained only if the plaintiff seeks to take a deposition prior to the
expiration of the period of time specified in| Rule 7 to appear and
answer after service of summons on any defendant, except that leave is
not required (1) if a defendant has served a motice of taking deposition
or otherwise sought discovery, or (2) a special notice is given as
provided in subsection C.(2) of this Rule. The attendance of a witness

may be compelled by subpoena as provided in Rule 55,

B. Order for deposition or production of prisoner. The deposi-
tion of a personv confined in a prison or jail may only be taken by leave
of court. The deposition shall be taken on such terms as the court
prescribes, and the court may order that the deposition be taken at the
place of confinement or, when the priscner is confined in this staté,
may order temporary removal and production of the prisoner for purposes
of the deposition.

C. Notice of examination.

C.(1) General requirements. A party desiring to take the deposi-

tion of any person upon oral examination shall give reasonable notice in
writing to every other party to the action. The notice shall state the

time and place for taking the deposition and the name and address of
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each person to be examined, if { and, if the name is not known, a
general description sufficient identify him or the particular class
or group to which he belongs. If a subpoena duces tecum is to be served
on th:a:person to be examined, the designation of the materials to be
produced as set forth in the subpoena shall be attached to or included
in the notice.

C.(2) Special notice. Leave of court is not required for the taking

of a deposition by plaintiff if the motice (a) states that the person to
be examined is about to go out of the state, or is bound on a woyage to
sea, and will be unavailable for examination unless his deposition is
taken before the expiration of the period of time specified in Rule 7 to
appear and answer after service of summons on any defendant, and (b)

sets forth facts to support the statement. The plaintiff's attomey
shall sign the notice, and his signature constitutes a certification by
him ﬁat to the best of his knowledge, information, and belief the state-
ment and supporting facts are true.

If a party shows that when he was served with notice under this
subsection and i)e was wnable through the exercise of diligence to obtain
comsel to represent him at the taking of the deposition, the deposition
may not be used against him,

C.(3)  Shorter or longer time. The court may for cause shown enlarge

or shorten the time for taking the deposition.

C.(4) Non-stenographic recording. The motice of deposition required

under subsection (1) of this section may provide that the testimony be
recorded by other than stenographic means, in which event the notice shall

designate the mammer of recording and preserving the deposition. A court
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may require that the deposition be taken by stenographic means if neces-
sary to assure that the recording be accurate.

G.(5) Production of documents and things. The notice to a party

deponem: may be accompanied by a request made in compliance with Rule 43
for the production of documents and tangible things at the taking of the
deposition. The procedure of Rule 43 shall apply to the request.

C.(6) Deposition of organization. A party may in his notice and

in a subpoena name as the deponent a public or private corporation or a
partnership or association or govermmental agency and describe with
reasonable particularity the matters on which examination is requested.
In that event, the organization so named shall designate one or more
officers, directors or managing agents, or other persons who consent to

—

testify on its behalf, and shall set forth, for each person designated,
the matters on which he will testify. A subpoena shall a non-
party organization of its duty to meke such a designation. The persons
so designated shall testify as to matters known or reasonably available
to the organization. This section does not preclude taking a deposition
by any other procedure authorized in these rules.

C.(7) Deposition by telephone. The court may upon motion order

that testimony at a deposition be taken by telephone, in which event the
order shall designate the conditions of taking testimony, the nﬁnner of
recording the deposition and may include other provisions to assure that
the recorded testimony will be accurate and trustworthy.

D. Examination and cross-examination; record of examination; oath;

objections. Examination and cross-exanination of witnesses may proceed as
permitted at the trial. The person described in Rule 33 shall put the wit-

ness on oath. The testimony of the witness shall be recorded either
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stenographically or as provided in subsection C.(4) of this Rule. If
testimony is recorded pursuant to subsection C.(4) of this Rule, the

party tgking the deposition shall retain the original recording without
alter%%on, unless the recording is filed with the court pursuant to
subsecﬁm G.(2) of this Rule, wntil the final disposition of the action
or proceeding., If requested by one of the parties, the testimony shall

‘ be transcribed upon the payment of the reasonable charges therefor. All
objections made at the time of the examination to the qualifications of
the person taking the deposition, or to the mamner of taking it, or to

the evidence presented, or to the conduct of any party, and any other
objection to the proceedings, shall be noted upon the transcription or
recording. Evidence objected to shall be taken subject to the objections. ;
In lieu of participating in the oral examination, parties may serve written
questions on the party taking the deposition who shall propound them to

the witness and see that the answers thereto are recorded verbatim.

E. Motion to terminate or limit examination. At any time during the

taking of deposition, on motion of any party or of the deponent and upon

a showing that the examination is being conducted or hindered in bad faith
or in such mamer as unreasonably to amoy, embarrass or oppress the

deponent or any party, the court in which the action or proceeding is pending
or the court in the county where the deposition is being taken shall rule

on any quest:fon presented by the motion and may order the officer conducting
the examination to cease forthwith from taking the deposition, or may limit
the scope and mammer of the taking of the deposition as provided in Rule

36 C. If the order terminates the‘exanination, it shall be resured thereafter
only upon the order of the court in which the action or proceeding is pend-
ing. Upon demand of the objecting party or deponent, the taking of the
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deposition shall be suspended for the time necessary to make a motion for
an order, The provisions of Rule 46 A, (4) apply to the award of expenses
incurred in relation to the motion.

F 9
;‘3}}‘. Submission to witness; changes; signing., When the testinony is

taken by stenographic means, or is recorded by other than stenographic

means as provided in subsection C.(4) of this Rule, and if the transcrip-

tion or recording is to be used at any proceeding in the action or if any
party requests that the transcription or recording thereéf be filed with
the court, such transcription or recording shall be submitted to the
witness for examination, wunless such examination is waived by the witness
and by the .parties. Any changes in form or substance which the witness
desires to make shall be entered upon the transcription or stated in a
writing to accompany the recording by the party taking the deposition,
together with a statement of the reasons given by the witness for making
them., Notice of such changes and reasons shall promptly be served upon
all parties by the party taking the deposition. The witness shall then
state in writing that the transcription or recording is correct subject
to the changes, if any, made by the witness, unless the parties waive
the étatenent or the witness is physically unable to mgke such statement
or camot be found. If the statement is not made by the witness within
30 days, or within a lesser time upon court order, after the deposition
is submitted to the witmess, the party taking the deposition shall state on
the transcription or in a writing to accompany the recording the fact of
waiver, or the physical incapacity or absence of the witness, or fact of
refusal of the witness to make the statement, together with the reasons, if
any, given therefor; and the deposition may then be used as fully as though
the statement had been made unless, on a motion to suppress under Rule 41
D., the court f.mds that the reasons given for the refusal to make the
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staned wd, 13
statement require rejection of the deposition in whole or in part.

G. Certification, filing and exhibits.

G (1) Certification, When a deposition is stenographically

takerf, the stenographic reporter shall certify, under penalty of perjury,

Y

on the transcrlpt that the witness was swom in the reporter's presence
and that the transcript is a true record of the testimony given by the
" witness. When a deposition is recorded by other than stenographic means

as provided in subsection C.(4) of this Rule, and thereafter trans-
cribed, the person transcribing it shall certify, under penalty of per-
jury, on the transcript that he heard the witness swom on the recording
and that the transcript is a correct Mﬁ?‘&e fe};:tgmgﬁ qut;n a
recording or a non-stenographic deposition or a transcription of such
recording or non-stenographic depositioh is to be used at any proceeding
in the action or is filed with the court, the party taking the dep(;si-

><tion, or such party's attomey, shall certify yunder penalty of perjury,
that the recording, either filed or furnished to the person mgking the
transcription, is a true, complete and accurate recording of the deposi-
tion of the witness and that the recording has not been altered.

(‘T(Z) Filing., If requested by any party, the transcript or the
reéording of the deposition shall be filed with the court where the
action is pendlng When a deposition is stenographically taken, the
stenographic rei;orter or, in the case of a deposition taken pursuant to
subsection C.(4) of this rule, the party taking the deposition, shall (JA{T R
enclose it in a sealed envelope, directed to the clerk of the court or Q“”\‘-
the justice of the peace before whom the aétion or proceeding is pending
or such other person as may by writing be agreed upon, and deliver or

forward it accordingly by mail or other usual channel of conveyance.
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G.(3) Exhibits. Documents and things produced for inspection
during the examination of the witness shall, upon the request of a party,
be marked for identification and amnexed to and retu;ned with the deposi-
tion,‘,r ar'1d may be inspected and copied by any party. Whenever the person
pmd&fc;?ng materials desires to retain the originals, he may substitute
copies of the originals, or afford each party an opportunity to meke' copies
) >thereof. In the event the original materials are retained by the person ,
producing them, they shall be marked for identification and the person
producing them shall afford each party the subsequent opportunity to
compare any copy with the original. He shall also be required to retain
the original materials for subsequent use in any proceeding in the same
action. Any party may move for an order that the original be amnexed to
and returned with the deposition to the court, pending final disposition of
the case.

G.(4) Copies. Upon payment of reasonable charges therefor, the
stenographic reporter, or in the case of a deposition taken pursuant to
subsection C.(4) of this Rule, the party taking the deposition shall
furmish a copy of the deposition to any party or to the deponent.

H. Payment of expenses upon failure to appear. (1) If the

party giving the notice of the taking of the deposition fails to attend
and proceed therewith and another party attends in person or bﬂf attorney
pursuant to the notice, the court in which the action or proceeding is
pending may order the party giving the notice to pay to such other party
the amount of the reasonable expenses incurred by him and his attomey
in so attending, including reasonable attorney's fees.

H.(@2) 1If the party giving the notice of the taking of a deposi-

tion of a witness fails to serve a subpoena upon him and the witnmess
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because of such failure does not attend, and if another party attends in
person or by attomey because he expects the deposition of that witness
to be tazken, the court may order the party giving the notice to pay to
such Bther party the amount of the reasonable expenses incurred by him

=4t
s

{4
and his attomey in so attending, including reasonable attomey's fees.
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ORS sections superseded: %5.151, 45.16‘1, 45.171, 45,185, ‘omroes .
45,200, 45.230, 45.240. '

COMMENT

This rule is based upon Federal Rule 30ed by existing ORS
sections (which were based upon the pre-1970 federal rule language) and
the proposed changes to accommodate non-stenographic depositions of the
ABA Special Committee Report (see Coment to Rule 38). The term, '‘non-

stenographic', includes video tape and any other recording device capable

: r b 0 were
of producing apenmm.ﬁnd accurate record. - gns.YS$ ‘@20 , 45, /0 amd Y5, Il"

37 glwold «s
Section A. incorporates the 1970 amendments to the federal rules\ emmecsssmy,
relating to time of taking deposition and special notice.

Section3 % covers that portion of ORS 44.230 relating to taking
depositions of prison inmates. It requires a court order for such a . § ovd
deposition, That portion of ORS 44.230 relating to testimony at tﬁgal qs,l 5 16
by prison inmates is covered under Rule 55, relating to subpoenas.  Sub=—%#5"
sections C.(1), (2), (5) and (6) change the language of ORS &5 o o)
conform to the 1970 amendments to the federal rules. Subsection BT 15
based upon the recommendations of the ABA Special Committee Report and
reverses the existing reguirement for a court order to take a non-
stepographic depositigfl, Subsection C.(7) is new. The ABA Special Com~
mittee Report rec nde that a party be allowed to simply notice a
deposition by telepl . This rule requires a court order for such a
deposition.

S

Except for the addition of the last sentence, Section 39 E. is the
same as ORS 41.185., Sections 39 D., F., and G. are generally- modi-
fied form of the corresponding federal rule sections (recomn the
ABA Special Committee Report. Use of non-stenographic depositions
requires special provisions relating to the mamner of taking, signing,
certifying and filing depositions because the person administering the
oath will not necessarily be present or transcribing the deposition. The
ABA approach did not contemplate filing of depositions with the court.

This rule does provide for filing upon request of any party in subsection
G.(2). For non-stenographic depositions, the rule contemplates that the
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with or without notice, must be obtained only if the plaintiff
seeks to take a deposition prior to the expiration of the period
of time specified in Rule 7 to appear and answer after service
of sumons on any defendant, except that leave is not required
(1) if a defendant has served a notice of taking deposition

or otherwise sought discovery, or (2) a special notice is given
as provided in subsection C.(2) of this Rule. The attendance

of a withess may be conpelled by subpoena as provided in Rule 55,

B. Order for deposition or production of prisoner. The

deposition of a person confinéd in a prison or jail may only be
taken by leave of court. The deposition shall be taken on such
terms as the court prescribes, and the court may order that the
deposition be taken at the place of confinement or, when the
prisoner is confined in this state, may order temporary removal
and pmcillct;ion of the prisoner for purposes of the deposition.

C. Notice of examinatiom.

C.(1) General requirements. A party desiring to take the

deposition of any person uwon oral examination shall give reason-
able notice in writing to every other party to the action or pro-
ceeding. The notice shall state the time and place for taking the
deposition and the name and address of each person to be examined,
if knomn, and, if the name is not known, a general description
sufficient to identify such person or the particular class or
group to which such person belongs. If a subpoena duces tecum

is to be served on the person to be examined, the designation

of the materials to be produced as set forth in the subpoena shall
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be attached to or included in the notice.

C.(2) Special notice. Leave of court is not required

for the taking of a deposition by plaintiff if the notice

(a) states that the person to be examined is about to go out

of the state, or is bound on a woyage to sea, and will be Ln-‘-
available for examination unless the deposition is taken before
the expiration of the period of time specified in Rule 7 to |
appear and answer after service of summons on any defendént, and
(b) sets forth facts to support the statement. The plaintiff's
attorney shall sign the notice, and such sigﬁature constitutes a
certification by the attomey that to the best of such attorney's
knowledge, information, and belief the statement and supporting
facts are true.

If a party shows that when served with notice under this
subsection, the party was wmable through the exercise of diligence
to obtain counsel to represent such party at the taking of the
depositidn, the deposition may not be used against such party.

C.(3) Shorter or longer time. The court may for cause

shown enlarge or shorten the time for taking the deposition.
C.(4) Nm-stenographic recording. The notice of deposi-

tion required wnder subsection (1) of this section may provide
that the testimmy be recorded by other than stenographic means,
in which event the notice" shall designate the mammer of récord—
ing and preserving the deposition. A court may require that
the deposition be taken by stenographic means if necessary to
assure that the recording bev accurate.
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C.(5) Production of documents and things. The notice

to a party deponent may be accompanied by a request made in
compliance with Rule 43 for the production of documents and
tangible things at the taking of the deposition. The procedure
of Rule 43 shall apply to the request.

C.(6) Deposition of organization. A party may in the

notice and in a subpoena name as the deponent a public or private
corporation or a partnership or association or governmental agency
and describe with reasonable particularity the matters an which
examination is requested. In that event, the organization so
named shall designate cne or more officers, directors or managing
agents, or other persons who consent to testify on its behalf,
and shall set forth, for each person designated, the matters m
which such person will testify. A subpoena shall advise a non-
party organization of its duty to meke such a designation. The
persons so designated shall testify as to matters known or reason-
aly available to the organization. This section does not preclude
taking a deposition by any other procedure authorized in these
rules.

C.(7) Deposition by telephone. The court may upon motion

order that testimpny at a deposition be taken by telephone, in
which event the order shall designate the conditions of taking
testimony, the marmer of recording the deposition and may include
other provisions to assure that the recorded testimony will be
accurate and trustworthy.
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D. Examination and cross-examination; record of examina-

tion; oath; objections. Examination and cross-examination of

witnesses may proceed as permitted at the trial. The person
described in Rule 38 shall put the witness m voath. The testi-
mmy of the witness shall be recorded either stenographically
or as provided in subsection C.(4) of this Rule. If testimony
is recorded pursuant to subsection C, (4) of this Rule, the
party taking the deposition shall retain the original recording
without alteration, unless the recording is filed with the court
pursuant to subsection G.(2) of this Rule, wuntil the final disposi-
tion of the action or proceeding. If requested by one of the
parties, the testimony shall be transcribed upon the payment of
the reasonable charges therefor. All objections made at the time
of the examination to the qualifications of the person taking
the deposition, or to the mammer of taking it, of to the evidence
presented, or to the conduct of any party, and any other ocbjec-
tion to the proceedings, shall be noted won the transcription
or recording. Evidence cbjected to shall be taken subject to the
cbjections. In lieu of participating in the oral examination,
parties may serve written questions on the party taking the deposi-
| tion who shall propound them to the witness and see that the answers
thereto are recorded verbatim,

E. Motion to teyminate or llmlt examination. At any time

during the taking of\?deposition, an motion of any party or of the

deponent and upon  a showing that the examination is being conduc-
ted or hindered in bad faith or in such marmer as wnreasonably to
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amoy, enbarrass or oppress the deponent or any party, the

court in which the action or proceeding is pending or the court
in the county where the deposition is being'taken shall rule on
any question presentad by the motion and may order the officer
oconducting the examination to cease forthwith from taking the
deposition, or may limit the scope and manner of the taking of
the deposition as provided in Rule 36 C. If the order terminates
the examination, it shall be resumed thereafter only upon the
drder_of the court in which the action or {procﬁ:eeding is pending.
Upon demand of the ocbjecting party or deponent, the taking of
the deposition shall be suspended for the time necessary to make
a motion for an order. The provisions of Rule 46 A.(4) apply to
the award of expenses incurred in relation to the motion.

F., Submission to witness; changes; signing. When the

testimony is taken by stenographic means, or is recorded by
other than stenographic means as pmvidéd in subsection C.(4) of
this Rule, and if the transcription or recording is to be used
at any proceeding in the action or if any party requests that

the transcription or recording thereof be filed with the court,
such transcription or recording shall be submitted to the witness
for examination, unless sucn examination is waived by the witmess
and by the parties. Any changes in form or substance which the
witness desires to meke shall be entered won the transcription
or stated in a writing to accompany the recording by the party
taking the deposition, together with a statement of the reasons
given by the witness for making them. Notice of such changes and
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reasons shall promptly be served upon all parties by the party
taking the deposition. The witness shall then state in writing
that the transcription or recording is correct subject to the
changes, if any, made by the witness, unless the parties waive
the statement or the witness is physically wnable to make such
statement or camot be found. If the statement is not made by
the witness within 30 days, or within a lesser time upon court
order, after the deposition is submitted to the witness, the
party taking the deposition shall state on the transcription or
in a writing to accompany the recording the fact of waiver, or
the physical incapacity or absence of the witmess, or fact of
refusal of the witness to make the statement, together with

the reasons, if any, given therefor; and the deposition may
then be used as fully as though the statement had been made
wless, o a notion to suppress wnder Rule 41 D., the court
finds that the reasons given for the refusal to make the state-
ment require rejection of the deposition in whole or in part.

G. Certification, filing and exhibits.

G.(1) Certification. When a deposition is stenograph-
o
ically taken, the stenographic reporter shall certify ,J,méer
Ao

o) ] > an the transcript that the witmess was
sworn in the reporter's presence and that the transcript is a
true record of the testimony given by the witness. When a
depositim is recorded by other than stenographic means as
provided in subsectiom C.(4) of this rule, and thereafter trans-
cribed, the person transcribing it shall oértify, under penalty
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of perjury, an the transcript that such person heard the witness
swom on the recording and that the transcript is a correct
transcription of the recording. When a recording or a non-
stenographic deposition or a transcription of such recording or
non-stenographic deposition is to be used at any proceeding

in the action or is filed with the court, the party taking the
deposition, or such party's attomey, shall certify under pen-
alty of perjury that the recording, either filed or furnmished
to the person meking the transcription, is a true, complete and
accurate recording of the deposition of the witmess and that
the recording has not been altered.

G.(2) Filing. If requested by any party, the trans- @/(> “ f{)

cript or the recording of the deposition shall be filed Pvzi&h) 4 L}[ui 2le
y ey

the court where the action or proceeding is pending. ﬂi«?km a /

deposition is stenographically taken, the stenographic reporter

or, in the case of a deposition taken pursuant to subsection

C.(4) of this rule, the party taking the deposition, shall ]F v, 1
' |

enclose it in a sealed envelope, directed to the clerk of the fLas 10

court or the justice of the peace before whom the action or yrén O

proceeding is pending or such other person as may by writing be pesc-le
agreed upon, and deliver or forward it accordingly by mail or Ui L’
other usual chamel of conveyance.
G.(3) Exhibits. Documents and things produced for
inspection during the examination of the witmess shall, upon
the request of a party, be marked for identification and amexed
to and returned with the deposition, and may be inspected and
ocopied by any party. Whenever the person producing materials
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desires to retain the originals, such person may substitute
copies of the originals, or afford each party an opportunity to
make copies thereof. In the event the original materials are
retained by the person producing them, they shall be marked for
identification and the person producing them shall afford each
party the subsequent opportunity to compare any copy with the
original. The person producing the materials shall also be
required to retain the original materials for subsequent use in
any proceeding in the same action. Any party may move for an
order that the original be ammexed to and retumed with the
deposition to the court, pending final disposition of the case.

G.(4) Copies. Upon payment of reasonable charges
therefor, the stenographic reporter, or in the case of a deposi-
tion taken pursuant to subsection C.(4) of this Rule, the party
taking the deposition shall fuumish a copy of the deposition to
any party or to the deponent.

H. Payment of expenses upon failure to appear. (1) If

the party giving the motice of the taking of the deposition
fails to attend and proceed therewith and another party attends
in person or by attomey pursuant to the notice, the court in
which the action or proceeding is pending may order the party
giving the motice to pay to such other party the amount of the
reasonable expenses incurred by such other party and the attor-
ney for such other party in so attending, including reasonable
attomey's fees.

H.(2) 1If the party giv_i‘ng the motice of the taking of a
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deposition of a witness fails to serve a subpoena upon the wit-
mess and the witness because of such failure does mot attend,
-and if another party attends in person or by attorney because
the attending party expects the deposition of that witness to be
taken, the court may order the party giving the notice to pay

to such other party the amount of the reasonable expenses
incurred by such other party and the attorney for such other
party in so attending, including reasonable attorney's fees.
RACKGROUND NOTE

ORS sections superseded: 45.030, 45,110, 45.140, 45,151,
45,161,"ZSTI7IT“ZSTI€5%§ZSTZUU, 45,230, 45.240,

OMMENT

This rule is based won Federal Rule 30 modified by
existing ORS sections (which were based wpon the pre-1970 federal
rule language) and the proposed changes to accommodate non-
stenographic depositions of the ABA Special Committee Report
(see Comment to Rule 38). The term, non-stenographic’, includes
video tape and any other recording device capable of producing
a permanent and accurate record. RS 45.020, 45.110 and 45.140
were eliminated as umecessary.

_ Section 39 A. incorporates the 1970 amendments to the
federal rules relating to time of taking depositions and special
rotice.

Section 39 B. covers that portion of CRS 44.230 relating
to taking depositions of prison inmates. It requires a court
arder for such a deposition. That portion of CRS 44.230 relating
to testimony at trial by prison inmates is covered under Rule
35, relating to subpoenas.

Subsections C.(1), (2), (5) and (6) change the language
of ORS 45.151 and 45.161 to conform to the 1970 amendments to the
federal rules. Swbsection C.(4) is based upon the recommendations
of the ARA Special Committee Report and reverses the existing
requirement for a court order to take a non-stenographic deposi-
tion. Subsection B.(7) is new. The ABA Special Committee Report
recommended that a party be allowed to simply specify a deposition
by telephone in the motice. This rule requires a court order for
such a deposition,
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Except for the addition of the last sentence, Section
I E., is the same as ORS 41.185., Sections 39 D., F., and G. are
generally the modified form of the corresponding federal rule
sections recommended by the ABA Special Committee Report, Use
of non~stenographic depositions requires special provisions
relating to the marmer of taking, signing, certifying and filing
depositions because the person administering the ocath will mot
necessarily be present or tramscribing the deposition. The ABA
approach did mot contemplate filing of depositions with the
court., This rule does provide for filing won request of any
party in subsection G.(2). For nonstenographic depositions, the
rule contemplates that the ocath will be administered o the
recording and the recording will be preserved by the party tak-
ing the deposition wunless the recording is filed with the court.
Testimony would only be transcribed if requested by a party. If the
recording or a transcription thereof is to be filed or used in
the proceeding, it must be submitted to the witmess for examination
inless the parties and the witness waive the examination. A
procedure for preserving changes by a witness and the reasons
for such changes is provided, and the witness then signs a written
statement affimming the correctness of the transcription or
recording subject to any changes made. If a witmess refuses to
mke such a statement within the time allowed, the deposition may
be used as fully as though signed, unless suppressed by the court.
For a nonstenographic deposition, the party taking the deposition
certifies to the authenticity of the recording, and if transcribed,
the person meking the transcription also certifies that the cath
was administered on the record and to the accuracy of the transcrip-
tion, Other than changes related to nonstenographic transcription,
the procedures described in these sections are mot rotably different
from existing Cregon practice.

Subsection F.(3) provides a simplified method of dealing
with exhibits.

Section 39 H. is ORS 45.200,
RULE 40
DEPOSITICNS UPON WRITTEN QUESTIONS

A. Serving questions; motice. After commencement of the

action or proceeding, any party may take the testimony of any
person, including a party, by deposition wpon written questioms.,
The attendance of witnesses may be compelled by the use of subpoena

as provided in Rule 55. The deposition of a person confined
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oath will be administered on the recording and the recording will be pre-
served by the party taking the deposition unless the recording is filed
/ with the court. Testimony would only be transcribed if requested by a
wevd party. If the recording or a transcription thereof is to be filedor used
© in the proceeding, it must be submitted to the witness for examination
and a®procedure for preserving changes by a witness and the reasons for
such ;ﬁgnges is provided, amdr the witness then signs a written statement
affirming the correctness of the transcription or recording subject to
If a witness refuses to make such a statement within
, the deposition may be used as fully as though signed,
unless suppressed by the court o For a nonstenographic deposition, the
~ i e deposition certifies to the authenticity of the recording,
and if transcribed, the person making the transcription also certifies that
the ocath was administered on the record and to the accuracy of the transcrip-
tion, Other than changes related to non-stenographic transcription, the
procedures described in these sections are not notably different from exdis-
ting Oregon practice. -

S

SubsectionW. (3) provides a simplified method of dealing with
exhibits.

Section 39 H. is ORS 45.200.

RULE 40
DEPOSTTIONS UPON WRITTEN QUESTIONS

A. Serving questions; notice. After commencement of the action,
any party may take the testimony of any person, including é party, by
deposition upon written questions. The attendance of witnesses may be
compelled by the use of subpoena as provided in Rule 55. The deposi-
tion of a person confined in prison may be taken only as provided in
/ Rule 39 B..

A party desiring to take a deposition upon written questions
shall serve them upon every other party with a notice stating (1) the
name and address of the person who is to answer them, if known, and if
the name is not known, a general description sufficient to-identify him

or the particular class or group to which he belongs, and (2) the name
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RULE 39
DEPOSTTIONS UPON ORAL EXAMINATION

A, TWhen deposition may be taken. After the service of summons

or the appearance of the defendant in any action, or in a special pro-
ceeding at any time after a question of fact has arisen, any party may
take the testimony of any person, including the party, by deposition upon
oral examination. Leave of court, with or without notice, must be ob-
tained only if the plaintiff seeks to take a deposition prior to the
expiration of the period of time specified in Rule 7 to appear and
answer after service of summons on any defendant, except that leave is
not required (1) if a defendént has served a notice of taking deposition
or otherwise sought discovery; or (2) a special notice is given as
provided in subsection C.(2) of this Rule. The attendance of a witness
may be compelled by subpoena as provided in Rule 55.

B. Order for deposition or production of prisoner. The deposi-

tion of a person confined in a prison or jail may only be taken by leave
of court. The deposition shall be taken on such terms as the court
prescribes, and the court may order that the deposition be taken at the
place of confinement or, when the prisoner is confined in this state,
may order temporary removal and production of the prisoner for purposes
of the deposition.

C. Notice of examination.

C.(l) General requirements. A party desiring to take the deposi-

tion of any person‘ upon oral examination shall give reasonable notice in
writing to every other party to the action. The motice shall state the

time and place for taking the deposition and the name and address of
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eachh person to be examined, 1f known, and, if the name is not known, a
general description sufficient to identify him or the particular class
or group to which he belongs. If a subpoena duces tecum is to be served
on the person to be examined, the designation of the materials to be
produced as set forth in the subpoena shall be attached to or included
in the notice.

(2) Special notice. Leave of court is not required for the taking

of a deposition by plaintiff if the notice (a) states that the person to
be examined is about to go out of the state, or is bound on a wyage to
sea, and will be wmavailable for examination wnless his deposition is
taken before the expiration of the period of time specified in Rule 7 to
appear and answer after service of summns on any defendant, and (b)

sets forth facts to support the statement. The plaintiff's attomey
shall sign the notice, and his signature constitutes a certification by
him that to the best of his knowledge, information, and belief the state-
ment and supporting facts are true.

If a party shows that when he was served with motice under this
subsection and he was wnable through the exercise of diligence to obtain
counsel to represent him at the taking of the deposition, the deposition
may not be used against him.

(3) Shorter or longer time. The court may fqr cause shown enlarge

or shorten the time for taking the depositionm,

(4) THon-stenographic recording, The motice of deposition required
under subsection (1) of this section may provide that the testimony be
recorded by other than stenographic means, in which event the notice shall

designate the mammer of recording and preserving the deposition. A court
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may require that the deposition be taken by stenographic means if neces-

sary to assure that the recording be accurate,

deponent may be accompanied by a request made in compliance with Rule 43
for the production of documents and tangible things at the taking of the
deposition. The procedure of Rule 43 shall apply to the request.

C.(6) Deposition of organization. A party may in his notice and

in a subpoena name as the deponent a public or private corporation or a
partnership or association or govermmental agency and describe with
reasonable particularity the matters on which examination is requested.
In that event, the organization so named shall designate one or more
officers, directors or mamaging agents, or other persons who consent to
testify on its behalf, and shall set forth, for each person designated,}
the matters on which he will testify. A subpoena shall advise a non-
party organization of its duty to mske such a designation. The persons -
so designated shall testify as to matters known or reasonably available
to the organization. This section does mot preclude taking a deposition
by any other procedure authorized in these rules.

C. (7) Deposition by telephone. The court may upon nm_:ion order that

testimony at a deposition be taken by telephone, in which event the order
shall designate the conditions of taking testimony, the mammer of record-
ing the deposition and may include other provisions to assure that the

recorded testimony will be accurate and trustworthy.

objections. Examination and cross-examination of witnesses may proceed as
permitted at the trial. The person described in Rule 38 shall put the wit-

ness on oath. The testimony of the witness shall be recorded either
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stenographically or as provided in subsection C.(4) of this Rule, If
testimony is recorded pursuant to subsection C.(4) of this Rule ,A' the
party taking the deposition shall retain the original recording without
alteration, wless the recording is filed with the court pursuant to
subsection G.(2) of this Rule, wuntil the final disposition of the action
or proceeding. If requested by one of the parties, the testimony shall
be transcribed upon the payment of the reasonable charges therefor. All
objections made at the time of the examination to the qualifications of
the person taking the deposition, or to the mammer of taking it, or to
the evidence presented, or to the conduct of any party, and any other
objection to the proceedings, shéll be noted upon the transcription or
recording. Evidence cbjected to shall be taken subject to the cbjections.
In lieu of participating in the oral examination, parties may serve written
questions an the party taking the deposition who shall propound them to
the witness and see that the answers thereto are recorded werbatim.

E. Motion to temminate or limit examination. At any time during the

taking of deposition, on motion of any party or of the deponent and upon

a showing that the examination is being conducted or hindered in bad faith
or in such mammer as wnreasonably to amoy, embarrass or oppress the
deponent or any party, the court in which the action or proceeding is pending
or the court in the county where the deposition is being taken shall rule

on any question presented 'by the motion and may order the officer conducting
the examination to cease forthwith from taking the deposition,. or may limit
the scope and marmer of the taking of the deposition as proyided’ in Rule

36 C. If the order terminates the examination, it shall ‘be resumed thereafter
only upon the order of the court in which the actiqn. or proceeding is pend-
ing. Upon demand of the objecting party or deponent, the taking of the
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depositiqn shall be suspended for the time necessary to meke a motion for

-an order. The provisions of Rule 46 A.(4) apply to the award of expenses

incurred in relation to the notion.

F, Submission to witnmess; changes; signing. When the testimony is

taken by stenographic means, or is recorded by other than stenographic
means as provided in subsection C.(4) of this Rule, and if the transcrip-
tion or recording is to be used at any proceeding in the action or if any
party requests that the transcription or recording thereof be filed with
the court, such transcription or recording shall be submitted to the
witness for examination, unless such examination is waived by the witness
and by the parties. Any changes in form or substance which the witness
desires to mske shall be entered upon the transcription or stated in a
writing to accompany the recording by the party taking the deposition,
together with a statement of the reasons given by the witness for making
them. Notice of such changes and reasons shall promptly be served upon
all parties by the party taking the deposition. The witness shall then
state in writing that the transcription or recording is correct subject
to the changes, if any, made by the witness, wnless the parties waive

the statement or the witness is physically unable to make such statement
or camot be found. If the statement is not made by the witmess within
30 days, or within a lesser time upon court order, after the deposition
is submitted to the witness, the party taking the deposition shall state on
the transcription or in a writing to accompany the recording the fact of
waiver, or the physical incapacity or absence of the witmess, or fact of
refusal of the witness to make the statement, together with the reasons, if

any, given therefor; and the deposition may then be used as fully as though

~ the statement had been made unless, on a motion to suppress inder Rule 41

D., the oourt finds that the reasons given for the refusal to make the
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statement require rejection of the deposition in whole or in part.

G. ‘Certification, filing and extiibits.

G.(l) Certification. When a deposition is stenographically

taken, the stenographic reporter shall certify, under penalty of perjury,
on the transcript that the witness was swom in the reporter's presence
and that the transcript is a true record of the testimony given by the
witness. When a deposition is recorded by other than stenographic means
as provided in subsection C.(4) of this Rule, and thereafter trans-
cribed, the person transcribing it shall certify, wnder penalty of per-
jury, on the transcript that he heard the witness sworn on the recording
and that the transcript is a correct tramscription of the recording. When a
recording or a non-stenographic deposition or a transcription of such
recording or nén—stenographic deposition is to be used at any proceeding
in the action or is filed with the court, the party taking the deposi- |
tion, or such party's attorney, shall certify, under penalty of perjury,
that the recording, either filed or furnished to the person meking the
transcription, is a true, complete and accurate recording of the deposi-
tion of the witmess and that the recording has not been altered.

(0 (2) Filing, If requested by any party, the transcript or the
recording of the deposition shall be filed with the court where the
action is pending. When a deposition is stenographically taken, the
stenographic reporter or, in the case of a deposition taken pursuant to
subsection C.(4) of this rule, the party taking the deposition, shall
enclose it in a sealed envelope, directed to the clerk of the court or
the justice of the peace before whom the action or proceeding is pending
or such other person ?s may by writing be égreed upon, énd deliver or

forward it accord:ingly by mail or other usual chammel of conveyance.
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G.(3) Exhihits.. Documents and things produced for inspection
during the examination of the witness shall, wpon the request of a
party, be marked for identification and armexed to and retumed with the
deposition, and may be inspected and copied by any party. Whenever the
person producing materials desires to retain the originals, he may sub-
stitute copies of the originals, or afford each party an opportunity to
make copies thereof. In the event the original materials are retained
by the person producing them, they shall be marked for identification
and the person producing them shall afford each party the subsequent
opportunity to compare any copy with the original. He shall also be
required to retain the original materials for subsequent use in any
proceeding in the same action. Any party may move for an order that the
original be amexed to and returned with the deposition to the court,
pending final disposition of the case,

G.(4) Copies. Upon payment of reasonable charges therefor, the
stenographic reporter, or in the case of a deposition taken pursuant to
subsection C.(4) of this Rule, the party taking the deposition shall
furnish a copy of the deposition to any party or to the deponent.

H. Payment of expenses upon failure to appear. (1) If the

party giving the notice of the taking of the deposition fails to attend
and proceed therewith and another party attends in person or by attomey
pursuant to the notice, the court in vwhich the action or proceeding is
pending may order the party giving the notice to pay to such other party
the ampunt of the reasonable expenses incurred by hlm and his attomey
in so attending, including reasonable attormey's fees.

H.(2) 1If the party giving the notice of the taking of a deposi-

tion of a witness fails to serve a subpoena upon him and the witmess
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because of such failure does mot attend, and if another party attends in
person or by attomey because he expects the deposition of that witness
to be taken, the ocourt may order the party giving the notice to pay to
such other party the amount of the reasonable expenses incurred by him

and his attomey in so attending, including reasonable attorey's fees.

BACKGROUAD NOTE

ORS sections superseded: 45.030, 45,110, 45.140, 45.151, 45.161,
45,171, 185, .200, , 45. 240

CQMENT

This rule is based upon Federal Rule 30 modified by existing ORS
sections (which were based uwpon the pre-1970 federal rule language) and
the proposed changes to accommodate non-stenographic depositions of the
ABA Special Committee Report (see Comment to Rule 38). The term, ''mon-
stenographic”, includes video tape and any other recording device capable
of producing a permanent and accurate record. ORS 45.020, 45.110 and
45,140 were eliminated as umecessary.

Section 39 A. incorporates the 1970 amendments to the federal rules
relating to time of taking deposition and special notice.

Section 39 B. covers that portion of ORS 44.230 relating to taking
depositions of prison immates. It requires a court order for such a
deposition. That portion of ORS 44.230 relating to testimony at trial
by prison inmates is covered wnder Rule 55, relating to subpoenas.

Subsections C.(1), (2), (5) and (6) change the language of ORS

45,151 and 45.161 to conform to the 1970 amendments to the federal rules.

Subsection C.(4) is based wpon the recommendations of the ABA Special
Committee Report and reverses the existing requirement for a court order to
take a nonstenographic deposition. Subsection B.(7) is new. The ABA Spec-
ial Committee Report recommended that a party be allowed to simply notice a
aeposition by telephone. This rule requires a court order for such a
deposition.

Except for the addition of the last sentence, Section 39 E. is the
same as ORS 41.185. Sections 39 D., F., and G, are generally the modi-
fied form of the corresponding federal rule sections recammended by the
ABA Special Committee Report. Use of nonstenographic depositions requires
special provisions relating to the mamner of taking, signing, certifying
and filing depositions because the person administering -the oath will not
necessarily be present or transcribing the deposition. The ABA approach
did not contemplate filing of depositions with the court. This rule
does provide for filing upon request of any party in subsection G. (2)

For nonstenographic depositions, the rule contemplates that the - .
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oath will be administered on the recording and the recording will be pre-
served by the party taking the deposition unless the recording is filed
with the court. Testimony would only be transcribed if requested by a
party. If the recording or a transcription thereof is to be filed or used
in the proceeding, it must be submitted to the witness for examination

and a procedure for preserving changes by a witness and the reasons for
such changes is provided; the witmess then signs a written statement
affirming the correctness of the transcription or recording subject to

any changes made. If a witmess refuses to make such a statement within

the time allowed, the deposition may be used as fully as though

signed, unless suppressed by the court. For a non-stenographic deposition,
the party taking the deposition certifies to the authenticity of the record-
ing, and if transcribed, the person meking the transcription also certifies
that the oath was administered on the record and to the accuracy of the
transcription. Other than changes related to nonstenographic transcrip-
tion, . the procedures described in these sections are not notably different
from existing Oregon practice.

Subsection F.(3) provides a simplified method of dealing with
exhibits,

Section 39 H. is ORS 45.,200.

RULE 40
DEPOSITIONS UPON WRTTTEN QUESTIONS

A. Serving questions; notice. After commencement of the action,

any party mey take the testimony of any person, including a party, by
deposition upon written questions. The attendance of witnesses may be
compelled by the use of subpoena as provided in Rule 55. The deposi-
tion of a person confined in prison may be taken only as provided in
Rule 39 B.

A party desiring to take a deposition upon written questions
shall serve them upon every other party with a motice stating (1) the
name and address of the person who is to answer them, if known, and if
the name is not known, a general description sufficient to identify him

or the particular class or group to which he belongs, and (2) the name
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QMMENT

This rule is based won the Vermont wersion of Federal
Rule 28, This rule and Rules 39 and 40 incorporate modifications
suggested by the American Bar Association Special Committee of
the Section of Litigation, providing a more flexible procedure
for non-stenographic depositions. Section A. provides who shall
administer an oath, not before whom a deposition shall be taken.,
It would not be necessary for the person who administers the oath
to remain at the taking of the deposition after the witness is
put on oath. See, Report of the Special Cammittee for the Study
of Discovery Abuse, Section of Litigation of the American Bar
Association (October 19//, Second Printing and Revision, Decem-
ber, 1977), hereinafter referred to as ABA Special Camiittee

Report.

Section 38 A. contemplates that in a particular case the
court could appoint a person not generally authorized to admini-
ster oaths for the special purpose of a deposition. ORS 45.330,
45,350, and 45.360, providing for issuance of commissions for
depos:.tlons were eh.tm.nated but 38 B. provides that if necessary
for a foreign deposition, a commission would be issued by the
court. '

Section 38 B. provides maximm flexibility to an Oregm
litigant who wishes to take a deposition in another state or
comtry. The Oregon litigant may need to comply with local re-
quirements in taking the deposition and securing attendance of the
witness. ORS 45. 320 and 45,370 provide for taking depositions
outside the state before commissioners appointed by the Governor,
but the ORS provisions relating to appointment of Commissioners
outside this state have been repealed, and those sections were
eliminated,

Section 38 C. is the existing Uniform Forelgn Deposition
Act, ORS 45.910.

RILE 39
DEPOSITIONS UPON ORAL EXAMINATION
A, VWhen deposition may be taken. After the service of

sumons or the appearance of the defendant in any action, or in

a special proceeding at any time after a question of fact has

arisen, any party may take the testimony of any person, including

the party, by deposition won oral examination. Leave of court,
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with or without notice, must be obtained cnly if the plaintiff

seeks to take a deposition prior to the expiration of the period

of time specified in Rule 7 to appear and answer after service

of sumons on any defendant, except that leave is not required

(1) if a defendant has served a notice of taking deposition

or otherwise sought discovery, or (2) a special notice is given

as provided in subsection C.(2) of this Rule. The attendance

of a witness may be compelled by subpoena as provided in Rule 35,
B. Order for deposition or production of prisoner. The

deposition of a person confined in a prison or jail may anly be
taken by leave of court. The deposition shall be taken on such
terms as the court prescribes, and the court may order that the
deposition be taken at the place of confinement or, when the
prisoner is confined in this state, may order temporary removal
and pmduct':lon of the prisoner for purposes of the deposition.

C. Notice of examinatim.

C.(1) General requirements. A party desiring to take the

deposition of any person uwon oral examination shall give reason-
ale notice in wnt:mg to every other party to the action or pro-
ceeding. The notice shall state the time and place for taking the
deposition and the name and address of each person to be examined,
if knom, and, if the name is mot known, a general description
sufficient to identify such person or the particular class or
group to which such person belongs. If a subpoena duces tecum

is to be served an the person to be examined, the' designation

- of the materials to be produced as set forth in the subpoena shall
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be attached to or included in the notice.

C.(2) Special notice. Leave of court is not required

for the taking of a deposition by plaintiff if the notice
(a) states that the person to be examined is about to go out
of the state, or is bound on a wyage to sea, and will be Ln;
available for examination wnless the depositim :Ls taken before
the expiration of the period of time specified in Rule 7 to
appear and answer after service of summons aﬁy defa-ldént, and
() sets forth facts to support the statement. The plaintiff's
attorney shall sign the notice, and such sigﬁatm:e constitutes a
certification by the attorney that to the best of such attorney's
knowledge, information, and belief the statement and supporting
facts are true. | |
If a party shows that t«hen served with notice under this
subsection, the party was wmable through the exercise of diligence
to obtain counsel to represent such party at the taking of the
deposition, the deposition may mot be used against such party.
C.(3) Shorter or longer time. .The court may for cause

shown enlarge or shorten the time for taking the deposition.

C.(4) Nm-stenographic recording. The notice of depoéi_-
tion required wnder subsectian (1) of this section may provide
that the testimony be recorded by other than stenographic means,
in which event the motice shall designate the marmer of record-
ing and preserving the deposition. A court may reqﬁire ‘that
the deposition be taken by stenographic means if necessary to
assure that the recording be.’ accurate,
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C.(5) Production of documents and things. The notice

to a party deponent may be accompanied by a request made in
compliance with Rule 43 for the production of documents and
tangible things at the taking of the deposition. The procedure
of Rule 43 shall apply to the request.

C.(6) Deposition of'orga:iiZétion. A party may in the

notice and in a subpoena name as the deponent a public or private
corporation or a partnership or association or governmental agency
and describe with reasonsble particularity the matters an which
examination is reqﬁested. " In that event, the organization so
named shall designate cne or more officers, directors or managing
agents, or other persons who consent to testify on its behalf,
and shall set forth, for each person designated, the matters o
which such person will testify. A subpoena shall advise a non-
party organization of its duty to meke such a designation. T_he
persons so designated shall testify as to matters known or reason-
ably available to the organization. This section does not preclude
taking a deposition by any other procedure authorized in these
rules.

C.(7) Deposition by telephone. The court may upon motion
order that testimomy at a depositicn be taken by telephome, in
which event the order shall designate the conditions of taking

testimony, the mamer of recording the deposition and may include
other provisions to .assure that the recorded testimony will be
accurate and trustworthy.
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D, Examination and cross-examination; record of exXamina-

tion; oath; objections. Examination and cross-examination of

witnesses may proceed as permitted at the trial. The person
described in Rule 38 shall‘ put the witness m oath. The testi-~
mny of the witnmess shall be recorded either stenographically

or as provided in subsection C.(4) of this Rule, If testimmy

is recorded pursuant to subsection C.(4) of this Rule, the

party taking the deposition shall retain the original recording
without alteration, unless the recording is filed with the court
pursuant to subsection G.(2) of this Rule, wmtil the final disposi-
tion of the actim or proceeding. If requested by one of the
parties, the testimony shall be tranécribed upon the payment of
the reasonable charges therefor. All cbjections made at the time
of the examination to the qualifications of the person taking

the depositicn, or to the mamner of taking it, or to the evidence
presented, or to the conduct of any party, and any other cbjec-
tion to the proceedings, shall be noted won the transcription
or recording. Evidence dbjected to shall be taken subject to the

ocbjections. In lieu of participating in the oral examination,

parties may serve written questions an the party taking the deposi-

tion who shall propound them to the witness and see that the answers

thereto are recorded wverbatim,

E. Motion to terminate or limit examination. At any time
during the taking of deposition, an motion of any party or of the
deponent and upon  a showing that the examination is being conduc-
ted or hindered in bad faith or in such marmer as wnreasonably to

-100-



/

amoy, embarrass or oppress the deponent or any party, the
court in vhich the action or proceeding is pending or the court
in the county vwhere the deposition is being taken shall rule
aty question presented by the motion and may order the officer
conducting the examination to cease forthwith from taking the
deposition, or may limit the scope and mamer of the taking of
the deposition as provided in Rule 36 C. If the order terminates -
the examination, it shall be resumed thereafter only upon the
order of the courtm which the action or proceeding is pending.
Upon demand of the dbjecting party or deponent, the taking of
the deposition shall be suspended for the time necessary to make
a motion for an order. The provisions of Rule 46 A.(4) apply to
the award of expenses. incurred in relation to the motion.

F. Submission to witness; changes; signing, When the

testinony is taken by stenographic means, or is recorded by
other than sterbgraphic means as p::ov.i.deﬁ in subsection C.(4) of
this Rule, and if the transcription or recording is to be used
at any proceeding in the action or if any party requests that

the transcription or recording thereof be filed with the court,
such transcription or recording shall be submitted to the witness
for examination, unless such examination is waived by the witmess
and by the parties. Any changes in form or substance which the
witness desires to make shall be entered won the transcription
or stated in a writing to accompany the fecording by the party
taking the deposition, together with a statement of the reasons
given by the witness ﬁ_ar meking them, Notice of such changes and
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reasons shall promptly be served upon all parties by the party
taking the deposition. The witness shall then state in writing
that the tramscription or recording is correct subject to the
changes, if any, made by the witness, wnless the parties waive
the statement or the witnmess is physically wnable to mske such
statement or camot be found. If the statement is not made by
the witness within 30 days, qrwit.hin a lesser time upon court
order, after the deposition is submitted to the witness, the
party taking the deposition shall state on the transcription or
in a writing to accompany the recording the fact of waiver, or
the physical incapacity or absence of the witmess, or fact of
refusal of the witness to make the statement, together with
the reasons, if any, given therefor; and the deposition may
then be used as fully as though the statement had been made
wnless, ;» a motion to suppress wnder Rule 41 D., the court
finds that the reasons given for the refusal to mske the state-
ment require rejection of the deposition in whole or in part.
G. Certification, filing and exhibits,

G.(1) Certification. When a deposition is stenograph-

ically taken, the stenographic reporter shall certify, under
penalty of perjury, an the transcript that the witness was

sworn in the reporter's presence and that the transcript is a
true record of the testimony given by the witness. When a
depositim is recorded by other than stenographic means as
provided in subsectin C.(4) of this mile, and thereafter trans-
cribed, the person transcribing it shall certify, under penalty
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of perjury, an the transcript that such person heard the witness
swom on the recording and that the transcript is a correct
transcription of the recording. When a recording or a non-
stenographic deposition or a tramscription of such recording or
non-stenographic deposition is to be used at any proceeding

in the action or is filed with the court, the party taking the
deposition, or such party's attomey, shall certify under pen-
alty of ﬁerjury that the recording, either filed or fimnished -
to d'le person making the transcription, is a true, complete and
accurate recording of the deposition of the witnmess and that
the recording has not been altered.

G.(2) Filing. If requested by any party‘,. the trans-
cript or the recording of the deposition shall be filed with
the court where the action or proceeding is pending. When a
deposition is stenographically taken, the stenographic reporter
or, in the case of a deposition taken pursuant to subsection
C.(4) of this rule, the party taking the deposition, shall
enclose it in a sealed envelope, directed to the clerk of the
cwrt or the justice of the peace before whom the action or
proceeding is pending or such other person as may by writing be
agreed wpon, and deliver or forward it accordingly by mail or
other usual chamel of conveyance.

G.(3) Exhibits. Documents and things produced for
inspection during the examination of the witmess shall, uwpon
the request of a party, be marked for idemtification and amexed
to and retuwrned with the deposition, and may be inspected and
oopied by any party. Whenever the person producing materials

-103-



/ -

P

_/

desires to retain the originals, such person may substitute
copies of the originals, or afford each party an opportunity to
make copies thereof. In the event the original materials are
retained by the person producing them, they shall be marked for
identification and the person producing them shall afford each
party the subsequent opportunity to compare any copy with the
original. The person producing the materials shall also be
required to retain the original materials for subsequent use in
aiy proceeding in the same action. Any party may move for an
order that the original be amexed to and returmed with the
deposition to the court, pending final disposition of the case.

G.(4) Copies. Upon payment of reasmable charges
therefor, the stenographic reporter, or in the case of a deposi-
tion taken pursuant to subsection C.(4) of this Rule, the party
taking the deposition shall firnish a copy of the deposition to
any party or to the deponent.

H., Payment of expenses upon failure to appear. (1) If

the party giving the motice of the taking of the deposition
fails to attend and proceed therewith and another party attends
in person or by attomey pursuant to the notice, the court in
which the action or proceeding is pending may order the party
giving the motice to pay to such other party the amount of the
reasonable expenses incurred by such other party and the attor-
ney for such other party in so attending, including reasonable
attomey's fees. _

' H.(2) If the party giving the motice of the taking of a
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deposition of a witness fails to serve a subpoena upon the wit-
ness and the witness because of -suchifailm:'e does mot attend,
ad if another party 'attends- in person or by attorney because
the attending party expects the deposition of that witmess to be
takm,‘&lecom'tnayorderduepaxtygivjhgthemticetopay
to such other party ﬂxe amunt of the reasonsable e.x:éenses
incurred by such other party and the attorney fof such other
party in so attending, including reasonsble attorney's fees.
BACKGROUND NOTE

' (RS sections superseded: 45.030, 45.110, 45.140, 45.151,
45.161,7577?73‘135&&5‘2%. 45,185, 45.200, 45.230, 45.240,

QOMMENT

This rule is based won Federal Rule 30 modified by
existing ORS sections (which were based wpon the pre-1970 federal
rule language) and the proposed changes to accommodate non-
stenographic depositions of the ABA Spec:Lal Committee Report
(see Comment to Rule 38). The temm, non-stenographic', includes
video tape and any other recording device capable of producing
a permanent and accurate record. RS 45.020, 45,110 and 45.140
were eliminated as umecessary.

Section 39 A. mcorporates the 1970 amendments to the
federal rules relating to time of taking depos:Lt:Lons and special
muce.

Section 39 B. covers that portion of ORS 44.230 relating
to taking depositions of prison inmates. It requires a court
arder for such a deposition. That portion of CORS 44,230 relating
to testimony at trial by prison inmates is covered wnder Rule
55, relating to subpoenas.

Subsections C. (1), (2), (5) and (6) change the language
of ORS 45.151 and 45.161 to conform to the 1970 amendments to the
federal rules. Subsection C.(4) is based upon the recommendations
of the ARA Special Committee Report and reverses the existing

t for a cowrt order to take a non-stenographic deposi-

tion. Subsection B.(7) is new. The ABA Special Commmittee Report
recomrended that a party be allowed to simply specify a deposition
by telephone in the motice. This rule requires a court order for
such a deposition. :

-105-



N

Except for the addition of the last sentence, Section
39 E. is the same as ORS 41.185. Sections 39 D., F., and G. are
generally the modified form of the corresponding federal rule
sections recommended by the ABA Special Committee Report, Use
of non-stenographic depositions requires special provisions
relating to the mammer of tsking, signing, certifying and filing
depositions because the person administering the oath will not
necessarily be present or transcribing the deposition. The ABA
approach did mot contemplate filing of depositions with the
court. This rule does provide for filing wpon request of any
party in subsection G.(2). For nomstenographic depositions, the
rule contemplates that the oath will be administered an the

recording and the recording will be preserved by the party tak-

ing the deposition wnless the recording is filed with the court.
Testimony would anly be transcribed if requested by a party. If the

. recording or a transcription thereof is to be filed or used in

the proceeding, it must be submitted to the witness for examination
wnless the parties and the witnmess waive the examination. A
procedure for preserving changes by a witness and the reasons

for such changes is provided, and the witness then signs a written
staterent affirming the correctness of the transcription or
recording subject to any changes made. If a witmess refuses to
make such a statement within the time allowed, the deposition may
be used as fully as though signed, unless suppressed by the court.
For a nonstenographic deposition, the party taking the deposition
certifies to the authenticity of the recording, and if transcribed,
the person making the transcription also certifies that the oath
was administered on the record and to the accuracy of the transcrip-
tion. Other than changes related to ronstenographic transcription,
the procedures described in these sections are mot motably different
from existing Oregon practice. ,

Subsection F.(3) provides a simplified method of dealing
with exhibits. '

Section 39 H. is ORS 45.200.
. o
TEPOSITIONS UPON WRITTEN QUESTIONS

A. Serving questions; motice. After commencement of the

action or proceeding, any party may take the testimony of any
person, including a party, by deposition wpon written questionms.
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QMENT

- This rule is based won the Vermont version of Federzl
Rule 28, This rule and CRIP 39 and 40 incorporats modificaticns
suggested by the American Bar Associzticon Special Committse of
the Sectimn of th:.gac.cn providing a more flexible procedure
for non-stenographic depositions. Section A. provides who shall
agminister an cath, mot before whom a depos:.tlcn shall be taken.
It would not be necassary for the person who administers the ocath
to remain at the taking of the deposition after the witmess is
put o oath. See, Report of the Special Campttes for the Study
of Discovery Abuse, Secticn of Litigation of the American Bar
Association (Octoper iS//, Second Printing and Revision, Decem-
ber, 19//), hereinafter referred to as ABA Special Cammittee
Rerort.

Section 38 A. comtemplates that in a particular case the
court could appoint a persan mot generally authorized to admindi-
ster caths for the special purpose of a depositicn. ORS 45.320,
45,350, and 45.360, providing for issusnce of commissions for
depos:.tlons were ehmnat.d but 38 B. provides that if necessexy
for a foreign deposition, a commission would be issued by the
court, :

Section 38 B. provides mmdmm flexibiliry to an Oregm
litigant who wishes to tske a depositicn in another state or
comtry. The Oregen litigant may rmeed to comply with local re-
quirements in taking the deoosn.tlcn and securing attendance of the
witness. ORS 45.320 and 45.370 provide for taking depositions
outside the state before commissicners appointad by the Governor,
but the ORS provisians relating o appointment of Cammssicners
autside this state have been repealed, and those secticns were
eliminatad.

Section 38 C. is the existing Uniform Foreign Depositicn
Act, ORS 45.910.

RIE 39
DEPOSTTIONS UPON CRAL EXAMINATION
A. When deposition may be taken. After the service of

sumons or the appearanice of the defemndant in auy acticom, or in

‘a special proceeding at any time after a question of fact has

arisen, aiy party mEy tzke the testmony of any person, including

the party, by cdepositim won oral examination. Leave of couxt,



with or without notice, mist be cbtained aly if the plaintiff

sesks to take a depcsition prior to the expiration of the period

of time specified in Rule 7 to sppear and answer after service
of sumons an aiy defendant, except that leave is not required
(1) if a defendmt has served a rotice of taking daposition

or otherwise sought discowery, or (2) a special motice is given
as provided in subsection C.(2) of this Rule. The attendance

of a witness may be compelled by subpoena as provided in Rule 53,

B. Order for deposition or procduction of priscner. The

depolsi.ticn of a person confined in a prison or jail may aly be
taken by lesve of court. The depositiom shall be taken on such
temsastbeqom-tprescﬁbes, ad the cowrt mgy order that the
deposition be taken at the place of confinement or, when the .
priscner is cmfined in this state, may order tsmporary remval
ad procmct-:.cn of the priscner for purposes of the depositicn.

C. Notice of examination.

C.(1) Geeral requirements., A party desiring to take the

Geposition of any person won orzl examination shall give reason-

able notice In writing to every other party to the action e=Fro-

eeedins, The notice shall state the time and place for taking the

deposition and the name and address of each person to be examined,
if knom, and, if the name is ot known, a general description

| sufficient to identify such person or the particular class or

growp to which such person belongs. If a subpoena duces tecum

is to be served o the person to be examined, thek designation

of the meterials to be produced as set forth in the subpoena shall
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be attached to or included in the motice.

C.(2) Specizl notice. Leave of cowrt is rot required

for the taking of a depositicn by plaintiff if the notice

(@) states that the person to be examined is abour to go out

of the state, or is bound m a voyage @ sea, and will be -
available for examinatim wnless the deposir;m is taken before
the expiraticn of the period of time specified in Rule 7 to
appear and answer after service of summns m ay defend:mt, and
(b) sets forth facts to suwport the statsmwent. The plaintiff's
attorney shall sign the notice, and such signature constitures a
cerciﬁcatim by the attomey that to the best of such attorey's
knowledge, informatiom, and belief the statemsnt and supporsing
faets are true.

If a party shows that when served with notice wunder this
subsectin, the party was w:nzble througn the exercise of diligence
to obtain counsel to represent such party at the taking of the
ds;posit:im, the deposition may not be used agzinst such parfy,

C.(3) Srorter or lmger dme., The cowrt may for cause

shown enlarge or shorten the time for tsking the deposition.
C.(4) Nm-stenographic recording. The notice of deposi-

Hen required wnder subsectian (1) of this section may provide

that the testimmy be recorded by other than stenographic means,

in which event the rotice shall designate the marmer of r2cord-
ing and preserving the deposition. A cowrt may require that
the deposition be taken by stsmogrzpnic mesns if necessary

assure thar the recording be accurate.
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C.(5) Production of documents and things. The notice

To a party deponent mEy be accompariied by a request made In
coapliance with Rule 43 for the production of documents and
tangible things at the tzking of the deposition. The procedure
of Rule 43shaliapplytotherequest. |

C.(6) Depositicn of organization. A party may in the

notice and in a subpoenz name as the deponent a public or private
corporation or a partnership or association or govenﬁantal agency
and describe with reasonahle particularity the matters am wiich
examnation is requested. In that event, the organization so
named shall designate me or more officers, directors or menaging
agents, or other persons who consent to testify m its behalf,

and shall set forth, for each person designated, the metters m

~ widch such person will testify., A subpoena shall advise a non-

party organization of its diry to meke such a designation. The
perscns 0 designéted shall testify as to matters known or reason-
dly availsble to the crgamization. This section does not preclude
tzking a deposition by any other pﬁocech:re athorized in these
rules. |

C.(7) Deposition by telephone. The court may wpon moticn
order that testimmy at a deposition be taken by telephone, in
wiich event the order shall designate the conditions of taking
testinmony, the mermer of recording the deposition;and mmy include
other provisions to assure that the recorded testimomy will be

accurate and trustworthy.
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D, Exsmination and cross-examination: record of examinz-

ton; cath; cbiections. Exzmination and cross-examinarion or_’
witmesses may procsed as permitted at the trial. The person
cescribed in Rule 38 shall pur the withess o cath. The testi-
nri:y- of the witness shall be recorded either stenographically

or as provided in subsectin C.(4) of this Rule. If testimmy

is recorded pursuant to subsection C.(4) of this Rule, the

party tsking the deposition shall retain the original recording
without alteraticn, wmless the recording is filed with the court
porsuant to subsectimm G. (2) of this Rule, wmtil the final disposi-
tion of the actim or proceeding. If requested by me of the

parties, the testimony shall be transcribed won the payment of

the reasonzble charges therefor. All cbjections mede at the tme

of the examinarion to the qualificaticns of the person tzking
the depositim, or to the mzmer of taking it, or to the evidence
presentad, or to the conduct of any party, aad any other chbjec-
ticn to the proceedings, shall be notad wen the transcription
or rascording. Evidence cbjectad to shall be tzken subject to the

cbjectians. In lieu of participating in the oral examination,

parties mgy serve writt=n questions a the party teking the deposi-

tion who shall propound them to the witness and see that the answers
thereto are recorcded verbatim,

E. Mtiom to terminste or limit exsminaticn. AL ay toe

damring the taking of7depositicn, @ mtion of aiy party or of the
deponent and wpen  a showing that the examinaricn is being concuc-

ted or hindered in bad faith or in such marmer as wnreascnably to
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reasons shall promptly be served wpan 2ll parties by the party
taking the depcsition. The witmess shall then state in writing
that the tra.;nsc::iptim or recording is correct subject to the
changes, if any, made by the witness, wmless the parties waive
the statement or the witness is phjsically wmzble to make sucn
statement or czmot be found. If the statement is mot made by
the witmess within 0 days, or within a lesser time won court
crder, afrer the depositim is submitted to the witnesé, the
party taking the deposition shall state a the transcription or
in a wr:.tmg to accorrpary the recording the fact of waiver, or
the physical incapacity or absence of the wimess, or fact of

- refusal of the witmess to meke the statement, together with

the reasons, if aty, given therefor; and the deposition mey
then be used as fully as though _dﬂ.e stateném: had been made
mless, m an:ot:é.on to suppress wder Rule 41 D., the couxrt
finds that the reasons gv_wen for the refusal t meke the state-
mEnt require rejection of the depositicn in whole or in part.

G, Cerdficaticn, fling and exhibits.

G.(1) Certificatdien. When a deposition is stznograph-

ically taken, the stenographic reporter shall certify, wnder
3@!’ >
aLorof-periurs; M the transcript that the witmess was

sworn in the reporter’'s presence and that the trznscript is 2
true record of the testimomy given by the witmess. When a
Cepositim is recorded by other than stencgraphic means as
provided in subsecrim C.(4) of this rule, and thereafter trans-’

ribed, the persan tramscribing it shall cermify, under penalty

-1l



of perjury, o the transcript that such person heard the witmess
sworn on the recording and that the transcript is a correct
transcription of the}recording. When a2 recording or a non-
stenographic deposition or‘a transcription of such recording or
m-stenographic deposition is to be used at any proceeding -

in the action or is filed with the court, the party taking the
deposition, or such party's attomey, shall cértify wmder pen-
alty of i:erjm:y that the recording, either filed or fixnished
to the person meking the transcription, is a true, complete and
accurate recording of the deposition of the witness and that
the recording has mot been altered. | o

G.(2) Filing. If requested by any party, the trans-

cript or fhe recording_of the deposition shall be filed with
the cowrt where the action e=proeeedims is pending. When a
deposition is stenographically takem, the stemographic reporter
or, in the case of a deposition taken pursuant to-sdbsecticn
C.(4) of this rule, the party taking the deposition, shall
enclose it in a sealed envelcﬁe,'dirécted to the clerk of the
court or the justice of the peace before whom the action &
Peaseedimes is pending or such other person as may by writing be
agreed won, and deliver or forward it accordingly by mail or
.other wsual chamel of comveyance. I a recording of a deposi-
tion has been filed with the court, it may be transcribed upon
request of any party under such terms and conditions as the court

may direct.



G.(3) Exibits. mts and things produced for
inspection drring the examination of the witness shall, won -
the request of a party, be marked for identification and amexed
to and retuwrned with the deposition, and may be inspected and
opied by @y party. Wienever the persan producing materials
desires to retain the criginals, such person mmy substitute
copies of the ozig:i.nals, or afford each party an opportumity to
meke copies thersof. In the event the ongmal materials are
retained by the person producing them, they shall be marked for
identrification and the person producing them shall afford each

party the subsequent cpportunity to compare any copy with the
original. The peréon producing the materials shall also be

required to retain the original meterials for subsequent use in
ay ﬁ:mceedmg in the sare action. Any party may move for an
order that the original be amexed o and retumed with the
deposition to the cowrt, pending final dispositiom of the case.

G.(4) Copies. Upon payment of reasazble charges
therefor, the stemographic reporter, or in the case of a deposi-
ticn tzken pursumt to subsectian C.(4) of this Rule, the party
talc".ng. the depositim shall furnmish a copy of the depesition to
awy party or to the deponent.

H. Pavment of expenses won failure to sopear. H.(L) If

the party giving the motice of the tzking of the deposition

fails to attend and proceed therewith and another parTy attends

In person or by attomey pursuant to the notice, the cowrt in
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wiich the action or pmceedlng is pending m=y order the party
giving the motice to pay to such other party the amownt of the
resscnable expenses incurred by such other party and the artor-
ney for such other party in so attending, including reasonable
artomey's fees.

H.(2) If the party giving the notice of the taking of a

&rositicn of a withess f2ils to serve a subpoena upon the wit-

ress and the witness because of such fzilure does ot attend,

-and if another party attends in person or by attormey because

the attending party expects the deposition of that witness to be

.

taken, the court m=y order the party giving the rotice to pay
© such other party the amwnt of the reasonable expenses
incurred by such other party and the attorney for such other

prty in so attending, including reasonable attomey's fees.

OMENT

This rule is based won Federal Rule 30 mdiffed by
edsting RS sections (which were based won the pre-1970 federzl
rule language) and the proposed chznges to accommodate non-
stenographic depositions of the ARA Svecizl Commrittee ReportT
(see Comment © Rule 38). The temm, "non-stemograpnic’, includes
video tzpe and any other recording device capable of mdz.:m.ng
a permznent and accurats rBcort. “®S 43, 020, 45.110 and 45.140

wers eliminzted as umecessary.

Section ¥ A. incorporataes te 1970 amendments to the
federal rules relating o oime of taking depositions and specizl
motice.

Section 39 B. covers that porticn of (RS 44.230 relating
to tzking depositions of p'f:.scn inmates, It requires a cowrt
ader for such a ceposition. =t portion of GRS 44,230 welating
to testimmy at izl by prison inmeres is coversd wmder 049
35, relating © subpoenas.
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Subsectians C. (1), (2), (5) and (6) change the lamguage

of ORS 45.151 and 45.161 o conform o the 1970 amendments to the

foderal rules. Subsection C.(4) is based uwpon the recommendarions
of the ARA Specizl Committee Remort and reverses the eCsttng
requiremEnt OT a COurt Crder o ke 2 ron-stenographic Geposi-
Hom. Subsection B.(7) is mew. The ABA Special Committee RemorT
mcomended thar & party be allowed to smm.y Specily a ceposition
by celephone in the motice. This rule requires a2 couxt order for
s::n a éepositicn.

Except for the 2dditfion of the last sentsncs, Section
P E. is the szm= a3 CRS 41.185. Sec—icns 39 D., F,, and G. ars
gmerzlly the modified form cf te correstonding faderal rule
sections reccmmended 'Dy the ABA Specizl Ccmm.t:a.. Reoort, Use

of non-st=mograpnic depositions requires specizl provisions
talating to e r=mmer of tzking, signing, certifying and fling
deposi irfons beczuse the person administering the cath will mot
recessaril v te present or ranscribing the deposition., The ARA
aoproach did mot conrsmplate Zling of depositions wich the

court. This mule does provide Hr HSling wpon racusst of ay

parcy in subsecion G. (2) For renstenogrzphic depositions, the
rule contamplatss that the cath will te adminiscered v the
recording and the "ECOI"‘"TL'-’ will te praserved by the party tak-

ing the depos:r._..cn niless the recording is Hled with the court.
Testizony would auly te tr=mscribed if raquested by a parzy. 1 th
recording or a transcription thereof is to te filed or wed in

the proceeding, it must be submirted o the witness T examination
mless the parties ad the witness weive the exzmination. A
mrocedure for praserving changes by a witness and the reascns

for such changss is provided, =nd the witness then signs a wriltan
scaterent affirming the orrectness of the transcripticn or
recording subject o @y cmnges made. I1f a wimess rafuses ©
oeke such a statsment within the Sme zllowed, the deposicicon m=y
= wsed as flly as though signed, wiless suppressed oy the CourT.
For a noustemogrzphic depositicn, the party tzking the deposition
certifies o the authenticity of the r=cording, and if anscxibed,
the person mking the —amscription also certifies that the cath
was administsred o the record ad D the accuracy of the a=mscTip-
ton. Other than changes r2lared © 'nnstencg:ahi;. tramscxiption,
the pr::c..m___s cescribed in these sac¢ ars mot motadly difsrent
frem edsting Cregen practice.,

Subsecrten T.(3) rprovides a2 sdmplified method of dezling
with exnibirs,

Secticmn 39 H. is CRS 45.200.

——
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RULE 39
DEPOSITIONS UPON ORAL EXAMINATION

A. When deposition may be taken. After the service of

summons or the appearance of the defendant in any action, or in
a special proceeding at any time after a question of fact has
arisen, any party may take the testimony of any person, including
a party, by deposition upon oral examination. Leave of court,
with or without notice, must be obtained only if the plaintiff
seeks to take a deposition prior to the expiration of the period
of time specified in Rule 7 to appear and answer after service
of summons on any defendant, except that leave is not required
(1) if a defendant has served a notice of taking deposition

or otherwise sought discovery, or (2) a special notice is given
as provided in subsection C.(2) of this Rule. The attendance

of a witness may be compelled by subpoena as provided in Rule
55.

B. Order for deposition or production of prisoner. The

deposition of a person confined in a prison or jail may only be
taken by leave of court. The deposition shall‘be taken on such
terms as the court prescribes, and the court may order that the
deposition be taken at the place of confinement or, when the
prisoner is confined in this state, may order temporary removal
and production of the prisoner for purposes of the deposition.

C. Notice of examination.

C.(1) General requirements. A party desiring to take the
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deposition of any person upon oral examination shall give reason-
able notice in writing to every other party to the action. The
notice shall state the time and p]ace for taking the deposifion.
and the name -and address of each person to be examined,'if known,
and, if the name is not known, a general description sufficient

to identify such person or the particular class or group to

which such person belongs. If a subpoena duces tecum is to be
served on the person to be examined, the designation of the materi-
als to.be produced as set forth in the subpoena shall be attached
to or included in the notice.

C.(2) 'Spgcial notice. Leave of court is not required

for the taking of a deposition by plaintiff if the notice (a)
states that the person to be examined.is about to go out of the
state, or is bound on a voyage to sea, and will be unavailable
for examination unless the deposition is taken before the expira-
tion'of the period-of time specified in Rule 7 to appear and
answer after service of summons on any defendant, and (b) sets
forth facts to support the statement. The plaintiff's attorney
shall sigh the notice, and such signature constitutes a certi-
fication by the attorney that to the best of such attorney's
knowledge, information, and belief the statement and supporting
facts are true.

If a party shows that when served with notice under this
subsection, the party was unable through the exerciée of diligence
to obtain counsel to represgnt such party at the taking of the

deposition, the deposition may not be used against such party.
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C.(3) Shorter or longer time. The court may for cause
shown enlarge or sharten the time for taking the deposition.

C.(4) Non-stenographic recording. The notice of deposi-

tion required under subsection (1) of this section may provide
that the testimony be recorded by other than stenographic means,
in which event the notice shall designate the manner of record-
ing and preserving the deposition. A court may require that

the deposition be taken by stenographic means if necessary to
assure that the recording be accurate.

C.(5) Production of documents and things. The notice

to a party deponent may be accompanied by a request made in
compliance with Rule 43 for the production of documents and
tangible things at the taking of the deposftion. The procedure
of Rule 43 shall apply to the request. |

C.(6) Deposition of organization. A party may in the

notice and in a subpoena name as the deponént a public or private
corporation or a partnership or association or governmental agen-
cy and describe with reasonable particularity fhe matters on

which examination is requested. In that event, the organization
so named shall designate one or more offiéers, directors,

managing agents, or other persons who consent to testify on its
behalf, and shall set forth, for each person designated, the
matters on which such person will testify. A subpoena shall
advise a nonparty organization of its duty to make such a designa-
tioﬁ. The personé sd designated shall testify as to matters

known or reasonably available to the ofganization. This subsection
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does not preclude taking a deposition by any other procedure
authorized in these rules.

C.(7) Deposition by telephone. The court may upon

motion order that testimony at a deposition be taken by tele-
phone, in which event the order shall designate the conditions of
taking testimony, the manner of recording the deposition, and

may include other provisions to assure that the recorded testi-
mony will be accurate and trustworthy.

D. Examination and cross-examination; record of examina-

tion; oath; objections. Examination and cross-examination of

witnesses may proceed as bermitted at the trial. The person
described in Rule 38 shall put the witness on ocath. The testi-
mony of the witness shall be recorded either stenographically
or as provided in subsection C.(4) of this rule. If testimony
is recorded pursuant to subsection C.(4) of this rule, the
party taking the deposition shall retain the original recording
without alteration, unless the recording is filed with the
court pursuant to subsection G.(2) of this rule, until the
final disposition of the action. If requested by one of the
parties, the testimony shall be transcribed upon the payment

of the reasonable charges therefor. All objections made at the
time of the examination to the qualifications of the person
taking the deposition, or to the manner of taking it, or to the
evidence presented, or to the conduct of any party, and any other

objection to the proceedings, shall be noted upon the transcription
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or recording. Evidence objected to shall be taken subject to the
objections. In lieu of participating 1in the oral examination,
parties may serve written questions on the party takihg the deposi-
tion who shall propound them to the witness and see that the
answers thereto are recorded'verbatim.

E. Motion to terminate or limit examination. At any time

during the taking of a deposition, on motion of any party or of
the deponent and upon a showing that the examination is being
conducted or hindered in bad faith or in such manner as unreason-
ably to annoy, embarrass, or oppress the deponent or any party,
the court in which the action is pending or the court in the
county where the deposition is being taken shall rule on any
question presented by the motion and may order the officer
conducting the examination to cease forthwith from taking the
deposition, or may 1imit the scope and manner of the taking of
the deposition as provided in Rule 36 C. If the order terminates
the examination, it shall be resumed thereafter only upon the
order of the court in which the action is pending. Upon demand
of the objecting party or deponent, the taking of the deposition
shall be suspended for the time necessary to make a motion for an
order. The provisions of Rule 46 A.(4) apply to the award of
expenses incurred in relation to the motion.

F. Submission to witness; changes; signing. When the

testimony is taken by stenbgraphic means, or is recorded by
other than stenographic means as provided in subsection C.(4) of

this rule, and if the transcription or recording is to be used
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at any proceeding in the action or if any party requests that

the transcription or recording thereof be filed with the court,
sucn transckiption or recording shall be submitted to the witness
for examination, unless such examination is waived by the witness
and by the partieé. Any changes 1in fdrm or substance which the
witness desires to make shall be entered upon the transcription
or stated in a writing to accompany the recording by the party
taking the deposition, together with a stétement of the reasons
given by the withess for making them. Notice of such changes and
reasons shall promptly be served upon all parties by the party
taking the debosition. The witness shall then state in writing
that the transcription or recording is correct subject to the
changes, if any, made by the witness, unless the parties waive
the statement or the witness is physically unable to make such
statement or cannot be found. If the statement is not made by
the witness within 30 days, or within a lesser time upon court
order, after the deposition is submitted to the witness, the
party taking the deposition shall state on the transcription or
in a writing to accompany the recording the fact of waiver, or
the physical incapacity or absence of the witness, or the fact of
refusal of the witness to make the statement, together with

the reasons, if any, given therefor; and the deposition may

then be used as fully as though the statement had been made
unless, on a motion to suppress under Rule 41 D., the court

finds that the reasoﬁs given for the refusal to make the state-

ment require rejection of the depoéition in whole or in part. N
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G. Certification; fi]jpgﬁmgxhibits; copies.

G.(1) Certification. When a deposition is stenographi-
cally takén, tie steilograpnic reporier snall certify, uinder
oath, on the transcript that the witness was sworn in the re-
porter's presence and that the tkanscript is a true record of the
testimony given by the witness. When a deposition is recorded by
other than stenographic means as provided in subsection C.(4) of
this rule, and thereafter transcribed, the person transcribing
it shall certify, under oath, .on the transcript that such person
heard the witness sworn on the recording and that the transcript
is a correct transcription of the récording. When a recording or
a non-stenographic deposition or a transcription of such recording
or non-stenographic deposition is to be used at any proceeding
in thé action or is filed with the court, the party taking the
deposition, or such party's attorney, shall certify under oath
that the recording, either filed or furnished to the person
making the transcription, is a true, complete, and accurate re-
cordfng of the'deposition of the witness and that the recording
has not been altered.

G.(2) filjggf If requested by any party, the trans-
cript or the recording of the deposition shall be filed with

the court where the action is pending. When a'deposition is

stenographically taken, the stenographic reporter or, in the
case of a deposition taken pursuant to subsection C.(4) of this
rule, the party taking the deposition shall enclose it in a

sealed envelope, directed to the clerk of the court or the
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justice of the peace before whom the action 15 pending or such
other person as may by writing be agreed upon, and deliver or
forward it accordingly by mail or other usual channel of convey-
ance. If a recording of a deposition has been filed with the
court, it may be transcribed upon request of any party under
such terms and conditions as the court may direct.

G.(3) Exhibits. Documents and things produced for
inspection during the examination of the witness shall, upon
the request of a party, be marked for identification and annexed
to and returned with the deposition, and may be inspected and
copied by any party. Whenever the person producing materials
desires to retain the originals, such person may substitute
copies Qf the originals, or afford each party an opportunity to
make copies thereof. In the event the original materials are
retained by the person producing them, they shall be marked for
identification and the person producing them shall afford each
party the subsequent opportunity to compare any copy with the
original. The person producing the materia]é shall also be
required to retain the original materials for subsequent use in
any proceeding in the same action. Any party may move for an
order that the original be annexed to and returned with the
deposition to the court, pending final disposition of the case.

G.(4) Copies. Upon payment of reasonable charges there-
for, the stenographic reporter or, in theAcase of a deposition

taken pursuant to subsection C.(4) of this rule, the party
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taking the deposition shall furnish a copy of the deposition
to any party or to the deponent.

H. Payment of expenses upon failure to appear.

H.(1) Failure of party to attend. If the party giving

the notice of the taking of the deposition fails to attend and-
proceed therewith and another party attends in person or by
attorney pursuant to the notice, the court in which the action
is pending may order the party giving the notice to pay to such
other party the amount of the reasonable expenses incurred by
such other party and the attorney for such other party in so
attending, including reasonable attorney's fees.

H.(2) Failure of witness to attend. If the party giving

the notice of the taking of a deposition of a witness fails to
serve a subpoena upon the witness and the witness because of
such failure does not attend, and if another party attends in
person or by attorney because the attending party expects the
deposition of that witness to be taken, the court may order the
party giving the notice to pay to such other party the amount
of the reasonable expenses incurred by such other party and the
attorney for such other party in so attending, including reasoh—
able attorney's fees.

COMMENT

This rule is based upon Federal Rule 30, existing
ORS 45.151, 45.161, 45.171, 45.185, 45.200, 45.230, and 45.240
(which were based upon the pre-1970 federal rule language),

_and the proposed changes to accommodate non-stenographic deposi-

tions of the ABA Special Committee Report (see Comment to ORCP 38)
The term "non-stenographic" includes video tape and any other
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recording device capable of producing a permanent and accurate
record. ORS 45.020, 45.030, 45.110, and 45.740 were eliminated
as unnecessary.

Section 39 A. incorporates the 1970 amendments to the
federal rules relating to time of taking depositions and special
notice.

Section 39 B. covers that portion of ORS 44.230 relating
to taking depositions of prison inmates. It requires a court
order for such a deposition. That portion of ORS 44.230 rela-
ting to testimony at trial by prison inmates is covered under
ORCP 55, relating to subpoenas.

Subsections C.(1), (2), (3), (5), and (6) change the
language of ORS 45.151 and 45.161 to conform to the 1970 amend-
ments to the federal rules. Subsection C.(4) is based upon the
recommendations of the ABA Special Committee Report and reverses
the existing requirement for a court order to take a non-
stenographic deposition. Subsection B.(7) is new. The ABA
Special Committee Report recommended that a party be allowed
simply to specify a deposition by telephone in the notice. This
rule requires a court order for such a deposition.

Except for the addition of the last sentence, section
39 E. is the same as ORS 45.185. Sections 39 D., F., and G.
are generally the modified form of the corresponding federal
rule sections recommended by the ABA Special Committee Report.
Use of non-stenographic depositions requires special provisions
relating to the manner of taking, signing, certifying, and
filing depositions because the person administering the oath
will not necessarily be present or transcribing the deposition.
The ABA approach did not contemplate filing of depositions with
the court. This rule does provide for filing upon request of
any party in subsection G.(2). For non-stenographic depositions,
the rule contemplates that the ocath will be administered on the
recording and the recording will be preserved by the party
taking the deposition unless the recording is filed with the
court. Testimony would only be transcribed if requested by a
party. If the recording or a transcription thereof is to be
filed or used in the proceeding, it must be submitted to the wit-
ness for examination unless the parties and the witness waive
the examination. A procedure for preserving changes by a witness
and the reasons for such changes is provided, and the witness
then signs a written statement affirming the correctness of the
transcription or recording subject to any changes made. If a
witness refuses to make such a statement within the time allowed,
the deposition may be used as fully as though signed, unless sup-
pressed by the court. For a non-stenographic deposition, the
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party taking the deposition certifies to the authenticity of the
recording, and if transcribed, the person making the transcrip-
tion also certifies that the oath was administered and that the
transcription is accurate. Other than changes related to non-
stenographic depositions, the procedures described in these
sections are not notably different from existing Oregon practice.
Subsection F.(3) provides a simplified method of dealing with
exhibits.

Section 39 H. is based on QRS 45.200.

- 123 -



